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Workplace Bullying & Harassment

FMLA/ADA

LGBTQ Supreme Court Cases

Welcoming Generation Z to the 
Workplace

Payroll: Leap Year Issues and W-4 Forms
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EEOC Obtains $451,000 Jury Verdict 
Against Boh Brothers Construction Co. 
For Male-On-Male bullying

Judge Orders Microsoft 
to Pay $2m for MOB 

Bullying
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A Real World 
Case Study

What 
happened?

•Male employee with ”depression and alleged suicidal 
ideation”

•Employee improperly secured a vacuum tube on a 
truck; it fell off and shattered.

•Leadman got “up in his face” and angrily called him a 
“dumb ass” and a “f’ing moron”

•This started a daily barrage of harassment and 
bullying some of it indicating the employee was gay --
“cornhole” comments.

•Others were just bullying such as “oh, look who 
decided to show up today, that ruins my day.”
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Supervisors determined it was just 
“joking” and issued no corrective 

action. 

Lead supervisor called conduct 
between the workers “childish” and 
said it was like a “wounded chicken” 

being “picked to death by a hen.”

Employee repeatedly asked for “changes” to make his working 
conditions better and alleviate the stress of the situation.  He even wrote 
letters to management complaining about the harassment and bullying.   

Employee took time off due to the stress of the workplace which was 
covered by FMLA.

Employee’s doctor suggested the employee be transferred to another 
crew and advised the Company the employee was being treated for 

“stress related reasons concerning continuing harassment by 
coworkers.”
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Management refused 
all requests for 
accommodations.

Results

Employee filed a lawsuit arguing he was 
being harassed based on his sex because 
he was viewed as not being “manly 
enough.”  

Court found facts did not support gender 
stereotyping.
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Results

Employee also argued employer violated 
the ADA by failing to engage in interactive 
process to accommodate his mental 
disability.  

Court found Company made no effort to 
meet with the employee to discuss 
requests for an accommodation. The 
Company presented no evidence that the 
suggested accommodations would have 
imposed an undue hardship.

Case ordered to jury trial on this issue.

But other Courts find 
differently on the sex 
stereotyping issue on 
similar facts!
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What 
happened?

• Employees seen by supervisor as 
“weaker crew members” were targeted 
using “male domination” techniques to 
bully them.

• Conduct was deemed by the court to be 
humiliation based on gender stereotypes 
meant to separate those who are 
deemed ”less manly” from the rest of 
the crew.

Specifically, 

• Crew supervisor, Estrada, who was 
missing half of one of his fingers and was 
known as “Mr. Nub” would do the 
following to employees he saw as weaker 
crew members:
• Punch them in the back, head, arm, or 

buttocks using his fist with the nub 
extended

• Put his nub in their drinks
• Lick his nub and put it in their ears (a 

“wet willy”)
• Threaten to “nub” employees – “you 

want the nub bitch!”
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“That’s Just 
Joey”
Management’s Response.

Of Note . . .

The court found evidence of a “compromised 
corporate culture.”

Evidence showed supervisors ruled their 
crews with “iron fists.” 

Spoken and unspoken messages permeated 
the workplace that crew members had to “go 
along to get along” and ”what happens here 
stays here.”
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New Law

• Tennessee Healthy Workplace Act

• Expanded in 2019 to cover both 
public and private employers.

• Does not create a legal cause of 
action for general bullying.

• If you adopt a proper anti-bullying 
policy, it may insulate your 
company from emotional distress 
damages in employment litigation 
for bullying type behavior.

What is abusive conduct 
(“Bullying”) under TN law?

• Repeated verbal abuse in the workplace, including 
derogatory remarks, insults, and epithets;

• Verbal, nonverbal, or physical conduct of a threatening, 
intimidating, or humiliating nature in the workplace; or

• The sabotage or undermining of an employee’s work 
performance in the workplace.

NOTE:  A single act generally will not constitute    
abusive conduct, unless the conduct is severe.
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Abusive 
Conduct 
does not 
include: 

Disciplinary 
procedures in 
accordance with 
adopted policies of 
the Company.

Routine coaching 
and counseling, 
including feedback 
about and 
correction of work 
performance 

Reasonable work 
assignments, 
including shift, post, 
and overtime 
assignments 

The non-abusive 
exercise of 
managerial 
prerogative 

Tennessee has developed a model 
policy you can use as a template 
but it should be customized for 

your workplace.
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“I can’t chase down every bullying 
rumor spread around by our 
employees or I’d never get 

anything done!”

Say hello to Ms. 
Parker 
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Court found the Company liable for failing to 
quash the rumor on the theory that it 

perpetuated a deeply rooted perception that 
women (not men) use sex to achieve success. 

#MeToo 
Backlash and 
Impact
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•A male manager will not meet 
behind closed doors alone with a 
female employee.

•Men are less likely to mentor 
women.

•Management hesitates to send 
men and women on business trips 
together.

FMLA & ADA 
Trends & New Developments
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“We don’t have 
to worry about 
all that FMLA 
paperwork and 
tracking of time 
because we are 
so generous 
with paid sick, 
vacation, and 
PTO . . . .” 

The Department of Labor has issued an opinion letter 
stating that an employer cannot allow employees to take 
accrued paid time off prior to starting the FMLA process if 

FMLA applies.
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An employer “may 
not delay the 
designation of 
FMLA-qualifying 
leave.”  

FMLA2019-1-A

Employers cannot delay 
in designating leave as 
FMLA qualifying, even if 
the employee wants to 
do so. 

FMLA2019-1-A
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The Department of Labor plans to seek 
comments on how to improve the 
FMLA to better protect workers and 
reduce administrative burdens on 
employers.  

Look for the DOL opening a public 
comment period in April 2020.

The DOL 
published 

proposed new 
FMLA forms on 
August 5, 2019.
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Key 
Changes

• Fewer questions requiring written 
responses

• More statements that can be verified by 
checking a box

• Reorganization of medical certification 
forms to more quickly determine if a 
medical condition is a serious health 
condition as defined by the FMLA

• Clarifications to reduce the demand on 
health care providers for follow-up 
information

• More information on the notification forms 
to better communicate specific information 
about leave conditions to employees
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Recent 
Court 
Rulings

Obesity standing alone is not an ADA covered 
disability.  Second, Sixth, Seventh and Eighth 
Circuit Court of Appeals agree.

Regular and reliable attendance requirement can 
be an essential function of a job that you do not 
have to remove as a reasonable accommodation 
for a disabling condition.  Sixth Circuit.

Regular and reliable attendance at the job site can 
be an essential function of a job.  Telework may 
not be a reasonable accommodation in these 
cases.  Sixth Circuit.

Quick ADA Reasonable 
Accommodation Tips

• Train managers to recognize when the 
accommodation process has been triggered and 
report to HR.

• Document interactive process.

• Update all job descriptions to accurately reflect 
essential functions of the job including soft skills and 
attendance requirements.

• Document whether the employee is performing ALL 
essential functions of the job.

• Work through the employee to obtain information 
from the employee’s healthcare provider on the 
extent of work restrictions and whether 
accommodations will result in the employee fully 
performing the job.
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Another one 
is retiring?
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“Gender Identity” is generally defined as 
the gender with which a person identifies, 
which may be different from that person’s 

assigned or anatomical gender at birth.
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Two years ago, Oregon became the first state to officially 
accommodate residents by allowing them to select an X in 
the gender field of their driver’s license to convey that 
their gender is nonbinary or unspecified.
Since then, another eight states and the District of 
Columbia have followed suit, and at least six more states 
say they will make the change in the coming months. Nine 
states plus New York City allow people to change the 
gender field on their birth certificate to a nonbinary 
marker. Most states allow such changes without an 
explanation.

The ride-sharing service Lyft Inc. and several major 
airlines this year began allowing customers to select 
gender-neutral pronouns on their service profiles and 
tickets.

Mastercard Inc. recently launched a “True Name” card 
geared toward transgender customers that allows them to 
put the name of their choice on their credit card even if it 
doesn’t match their legal moniker.

https://www.oregonlive.com/portland/2017/06/oregon_becomes_first_state_to.html?mod=article_inline
https://quotes.wsj.com/LYFT
https://www.wsj.com/articles/airline-bookings-to-offer-new-gender-options-11550332642?mod=article_inline
https://quotes.wsj.com/MA
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The U.S. Supreme Court recently accepted a trio of 
cases all presenting the same issue:  

Does Title VII’s prohibition on sex discrimination and 
sexual harassment also include 

discrimination/harassment based on LGBTQ status?

Remember, federal contractors are required 
by Executive Order to adopt policies 

prohibiting discrimination based on sexual 
orientation and gender identity. 

Exec. Order No. 13672 
79 Fed. Reg. 42, 971 (2014)
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Payroll

Changes in 
IRS Form 

W-4

• All new employees hired as of Jan. 1, 2020, must 
complete the new form.

• Current employees are not required to complete a new 
form but can choose to adjust their withholding based 
on the new form.

• Any adjustments made after Jan. 1, 2020, must be made 
using the new form.

• Employers can still compute withholding based on 
information from employee’s most recently submitted 
Form W-4 if employees choose not to adjust their 
withholding using the revised form.

• A new Publication 15-T, Federal Income Tax Withholding 
Methods, released in mid-December 2019 for use with 
the new 2020 Form W-4, will include steps employers 
can take to determine federal withholding.
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Leap Year 
Considerations
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Have questions?
Email me

kvance@bakerdonelson.com

mailto:kvance@bakerdonelson.com

