
10/9/2019

1

Conducting Effective 

Internal Investigations

Bob Horton & Kimberly Veirs

Bass, Berry & Sims, PLC

615-742-7708

615-742-7792

rhorton@bassberry.com

kveirs@bassberry.com

Outsourcing v. Internal Resources:  

Who Should Investigate?

Experience, well-trained and impartial

If internal
► Not involved in complaint

► Preferably higher in organization

► If in-house counsel, may be forced to waive 
privilege to establish defense of prompt remedial 
action

If external
► May become a fact witness

► If consultant, discoverable and need well-
defined scope of work
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Key Questions:  The Accuser, The 

Accused and Witnesses

Why investigate?

“Integrity of process”

► For this complaint and for others

► Prompt and effective remedial action

► “Narrative” of Company action

Setting proper tone

► Not merely legal duty

► Relational duty

Best Practices – The mechanics of 

internal investigation

Determining whether (and what type) of 

a complaint has been made

► Many use “legal” phrases

► Harassment, hostile work environment

► But legal terms must be tied to “protected 

status” to be actionable

► Investigator should never make such legal 

conclusions
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Can You Ask Employees To Keep 

Investigations Confidential?

The law is currently unclear

Banner Health Sys. v. Nat'l Labor 

Relations Bd., 851 F.3d 35 (D.C. Cir. 2017)

Best practices: Consider on a case-by-

case basis whether confidentiality is 

needed in an investigation

A Prompt Investigation

The law requires that Employer take 

prompt and appropriate remedial action in 

response to complaints of discrimination 

and harassment.  Prompt action cannot be 

taken in the absence of a prompt 

investigation.  We must, therefore, always 

keep in mind that time (without sacrificing 

accuracy) is critical when we receive a 

complaint.
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Step 1:  Gather Relevant Documents

Rules, policies, procedures 

Time cards, expense reports and receipts

Logs or diaries, communications to 

employees, managers notes

Prior complaints, personnel files,

performance evaluations 

Security videos, safety reports, repair 

records, etc.

Step 2: Interview The Complainant

Need details

► Who was there?

► What happened?

► When did it occur?

► Where did it occur?

► Why are we here?

► How many times did it occur?

► Specific names, times, places, people present

Get the facts, not the characterization of the facts

Get all relevant documents from Complainant
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Step 3: Consider Interim Measures

Do steps need to be taken to protect 

Complainant during investigation?

► Should parties be separated?

► Should alleged perpetrator be suspended?

How serious is alleged conduct?

Physical conduct involved?

Test: Reasonableness of actions in light of 

complaint

Step 4: Make a Plan –

Additional Interviews? Additional Documents?

Interview the alleged perpetrator!

Interview heads of the departments in which the 
alleged victim and perpetrator worked

Interview all witnesses identified by Complainant

Gather any additional documents or verifying 
information (video, etc.) raised during interview 
of Complainant

Dynamic list which will undoubtedly change 
during the course of investigation
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Step 5: Interview The Alleged Perpetrator

Entitled to presumption of innocence until 
all relevant evidence is obtained

Interview before Complainant’s witnesses 
to avoid bias

Ask open-ended questions - do not 
confront initially

Will have to identify Complainant

Get their side of the story

Step 5: Interview Alleged Perpetrator 

(Continued)

Explore mitigating circumstances (e.g., conflict 
with Complainant, participation by Complainant)

Ask to identify witnesses, documents, other 
information to support their story

Perception of Complainant’s reaction to incident

Remind of policy prohibiting 
harassment/discrimination and retaliation
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Step 6: Interview Witnesses

Details are the key

What did they observe?

Where were they when they observed?

Aware of any prior incidents?

Past observations of interactions/relationship between 
parties

Aware of any underlying issues?

Determine if they can confirm statements of Complainant 
and alleged Perpetrator

Document interview and have witness review, sign, and 
date statement

Assure no retaliation

Step 7:  Assess Results

Investigator should compile all witness 
interview notes and statements

Investigator should assess credibility of 
witnesses and extenuating circumstances

Investigator should meet with the head of 
Human Resources

► Identify gaps or holes in the stories

► Follow-up

Identify other sources of verifying information 
(e.g., other witnesses, policies, documents)
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Step 8: Re-interview Complainant 

and/or Perpetrator If Necessary 

Confront with discovered facts and ask to 

respond

Explore mitigating circumstances

Step 9: Take Appropriate 

Disciplinary Action

Test: what action can be reasonably 

expected to prevent conduct from 

recurring?

Consider what action taken in similar 

circumstances in order to avoid concerns 

regarding discrimination
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Step 10: Inform Complainant About 

Results of the Investigation

Essential to avoid litigation

Balance confidentiality concerns

Records should be kept in a separate 

investigation file

Any reprimands or records of punishment 

should be kept in the perpetrator’s 

personnel file

Best Practices – Common Mistakes 

to Avoid

Failures of verification (phone records, 

emails, text messages)

Failure to interview or re-interview certain 

witnesses

Failure to recognize others may have 

engaged in same/similar misconduct who 

were not evaluated or disciplined
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Documentation

You are creating a trial exhibit

► Legible

► Credible

► Reasonable

► Accurate

Take detailed, legible notes

Do not write questions, only information 

given

Have interviewee sign and affirm 

information included is accurate and 

complete

Interview Notes
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Get the Details of What Happened and 

Avoid Characterizing the Details

“Jim saw Joe touch Lisa”

Not “Jim saw Joe sexually harass Lisa”

“Jim saw Joe touch Lisa on her back”

Not “Jim saw Joe touch Lisa 

inappropriately”

Avoid Personal Interpretations and 

Conclusions

EMAIL

When you prepare an email YOU ARE 

PREPARING A TRIAL EXHIBIT

Avoid using email to discuss content of 

investigation and your assessment of 

investigation

Use email solely for scheduling, etc. 
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Should never be kept in either the victim’s 
or the alleged perpetrator’s personnel file

Should be kept in a separate investigation 
file

Any reprimands or records of punishment 
should be kept in the perpetrator’s 
personnel file

Where to Keep Investigation Records

LEGAL ISSUES IN 

INVESTIGATIONS
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Abusive Interrogation

If an interrogation is carried out in an 
abusive manner, an employee may be 
able to sue an employer for intentional 
infliction of emotional distress or other tort

Factors that courts consider are the length 
of the interrogation, whether employee 
permitted to go to restroom, eat, or smoke, 
whether or not interrogator yells, issues 
threats, or is otherwise overbearing

Defamation

Defaming statement can be either oral or 

written

Share results of investigation only on a 

need to know basis

Keep opinions out, share only facts
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False Imprisonment

Intentional restraint or detention of 
another against his or her will, without 
just cause

Some level of physical restraint or threat 
of the use of force is usually required

Solely requiring an employee to remain 
in interview or face termination is 
probably not enough

Monitoring An Employee’s E-mails

Generally it is permissible for companies 
to monitor their employees’ e-mails since 
the company owns the computer system 
on which the e-mails reside

Employers should inform all employees 
that the company owns the e-mail system, 
that their e-mails may be monitored, and 
the company reserves the right to access 
all messages sent over its e-mail system
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Workplace Searches

Private employers may search vehicles, parcels 
and lunch boxes on their property

Employees who are permitted to place locks on 
the lockers at work may be able to claim an 
invasion of privacy if the employer seeks to 
search the employee’s personal effects within 
the locker

After securing employee’s prior written consent, 
locker searches may be sufficient to rebut an 
invasion of privacy claim

Private employers are generally free to inspect 
the desks of their employee

Questions?


