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THINGS THAT MAKE YOU GO
HMMMM…:

EMPLOYEE SPEECH IN THE WORKPLACE

2019 MidSouth Employment Law Conference
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Topics for Discussion
• Types of employee speech and expression 

that are protected in the workplace.

• Types that are not protected.

• What happens when the rights of 
employees intersect with the rights of 
others?

• Best Practices

• Your Questions
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First Amendment Rights

• The First Amendment does not 
apply to the speech of 
employees of private (non-
governmental) employers.
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Protected Activity in the Workplace
Title VII, ADA, ADEA, Equal Pay Act

• Complaining about unlawful discrimination, harassment, or 
retaliation

• Participating in an internal investigation

• Testifying in a deposition or trial  involving alleged violation of 
Title VII

• Refusing to follow orders that would result in discrimination

• Intervening to protect others

• Discussing wages with supervisors or co-workers to uncover 
potentially discriminatory pay practices
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Protected Activity in the Workplace

•Complaints about workplace 
safety or health

•OSHA enforces 22 different   
whistleblower laws.
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Protected Activity in the Workplace
Whistleblowing activity

•“No employee shall be discharged or 
terminated solely for refusing to 
participate in, or refusing to remain 
silent about, illegal activities.”

Tennessee Public Protection Act, Tenn. 
Code Ann. § 50-1-304.
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Tennessee Public Protection Act
•Has to involve a termination, not an 

adverse action short of termination.

•Has to involve illegal activity

•“Activities that are in violation of the 
criminal or civil code of this state or the 
United States or any regulation intended 
to protect the public health, safety or 
welfare.”

•Whistleblowing activity must be sole 
proximate cause of termination.
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Protected Activity in the Workplace
Section 7 of the NLRA:

•Communicating with other employees 
about pay, benefits, policies, and other 
terms and conditions of employment

•Engaging in protected, concerted activity 
for purposes of collective bargaining or 
other mutual aid or protection

• Section 7 applies to all employers, even if 
your workforce is not unionized.  
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Social Media
Can I discipline or terminate an employee for social media posts that 

violate company policy? 

It depends.

1. What was said in the post?  

2. What is the workplace rule the employee 
violated?

3. What category does the workplace rule fall 
under in the standards announced in The 
Boeing Company, 365 NLRB No. 154 (Dec. 14, 
2017)?

10

Social Media

Category 1:  Generally Lawful to Maintain

•Civility rules 

•Rules against insubordination, non-
cooperation, or on-the-job conduct that 
adversely affects operations

•Disruptive behavior rules

•Rules against defamation or 
misrepresentation (element of intent)
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Social Media
Category 2:  Rules Warranting Individualized 
Scrutiny

•Rules regarding disparagement or criticism of 
the employer

•Confidentiality rules broadly encompassing 
“employer business” or “employee 
information” (as opposed to customer or 
proprietary information) 

•Rules against making false or inaccurate 
statements
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Social Media
•Category 3:  Rules that are Unlawful to 
Maintain

•Confidentiality rules specifically regarding 
wages, benefits, or working conditions
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Protected Activity in the Workplace

•Requesting an 
accommodation for the 
employee’s disability or 
sincerely held religious 
beliefs or practices
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Protected Activity in the Workplace

•What about political expression?

•Bumper stickers supporting political 
candidates 

•Political cartoons posted on the break 
room refrigerator

•E-mails inviting co-workers to a political 
fundraiser
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Protected Activity in the Workplace
Causes of action available to public employees 

1. 42 U.S.C. § 1983 – First Amendment retaliation

• Statement must be outside scope of employee’s official 
duties.

2. Public Employee Political Freedom Act of 1980 
(PEPFA)

• Tenn. Code Ann. § 8-50-601, makes it “unlawful for any 
public employer to discipline, threaten to discipline, or 
otherwise exercised that employee’s right to 
communicate with an elected public official.”
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Protected Activity in the Workplace
Private employees

• Purely political activity unconnected to 
any work-related issues is not protected 
under federal law.

• Several states, but not Tennessee, prohibit 
employees from retaliating against 
employees for engaging in “political 
activities.”
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Protected Activity in the Workplace

• Does the employee’s political 
speech overlap with 
employment-related issues?

• #MeToo

• Advocacy for higher wages
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Protected Activity in the Workplace

•Can I discipline an employee for 
profane speech in the 
workplace?

•What about racist speech?

It depends.  
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Protected Activity in the Workplace
Did the speech occur in the context of union 
activity?

Employee posted following message on 
Facebook about his superior during a break:  

Bob is such a NASTY M_____ F______ don’t 
know how to talk to people!!!! F_____ his 
mother and his entire F_____ family!!!!  
What a LOSER!!!! Vote YES for the 
UNION!!!!!!!!
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Protected Activity in the Workplace
•NLRB found that employer violated the 
NLRA by discharging the employee.

•Employee’s conduct was not so 
“opprobrious” to lose the protection of 
the NLRA.

National Labor Relations Board v. Pier 
Sixty, LLC, 855 F.3d 115 (2d Cir. 2017)
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Protected Activity in the Workplace
• Locked-out union employee yelled at van carrying 

replacement workers, including many African-American 
workers, that he smelled fried chicken and watermelon.

• Employee’s statements were not violent, they did not 
contain any implied or overt threats, and were 
unaccompanied by any threatening behavior.  Therefore, 
employer violated NLRA by discharging employee.  

• 8th Circuit rejected employer’s argument that reinstating 
employee conflicted with their obligations under Title 
VII.  

• Cooper Tire & Rubber Co. v. National Labor Relations 
Board, 866 F.3d (8th Cir. 2017).

Cooper Tire & Rubber v. NLRB, 866 F.3d 885 (8th Cir. 2017)
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Protected Activity in the Workplace

•On September 5, 2019, NLRB asked for 
briefs to help it reconsider the standards 
for determining whether a worker’s 
profanity or slurs used during union or 
protected activity disqualify the worker 
from NLRA protection.
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Protected Activity in the Workplace
Potential methods of religious 
accommodation in the workplace

•Exceptions to company dress code

•Using work facilities for religious 
observances

•Not participating in religious invocations at 
the start of staff meetings

•Accommodating prayer, proselytizing, and 
other forms of religious expression
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Protected Activity in the Workplace

• Employers must accommodate an 
employee’s sincerely held religious 
belief unless doing so would create an 
undue hardship 

• Relevant considerations for undue 
hardship – effect that the employee’s 
religious expression has on co-
workers, customers, or business 
operations.  
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Protected Activity in the Workplace
• Whether employer can demonstrate undue 

hardship may depend upon type of expression

• Is it a phrase or a greeting?

• Does the religious expression cause customers 
or co-workers reasonably to perceive the 
materials to be the company’s own message?

• Is it harassing or otherwise disruptive to 
operations?
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What’s Not Protected Activity?

• Racist, sexist, or other discriminatory 
language in violation of Title VII 

• Hate speech

• Threatening speech
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Thing That Make You Go Hmmmm

Do employees have a right to 
say “Have a Blessed Day” in  
emails and other workplace 
communications?
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Religious Observances in the Workplace

•Office coordinator for trucking company considered 
the phrase “Have a Blessed Day” as part of her 
relationship with Jesus and a religious practice.

•Customer complained about the use of the phrase 
“Blessed Day” in business communications.

•Employee continued using phrase in 
communications with customer despite receiving 
disciplinary action.

Issue:  Is the employer discriminating against her 
based on her religion, or is the employee being 
subordinate?
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Religious Observances in the Workplace

•Court denied employee’s motion for 
preliminary injunction requiring 
employer to allow her to include the 
phrase “Have a Blessed Day” in business 
communications with customers.
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Religious Observances in the Workplace

• Employee’s religious practice to frequently, but not 
always, tell various people at various times to “Have 
a Blessed Day” was a personal preference not 
protected under Title VII.

• Employer reasonably accommodated her by allowing 
employee to use her religious phrase in written 
correspondence with co-workers and supervisors, 
but not customers.

Anderson v. U.S.F. Logistics (IMC) Inc., 2001 WL 114270 
(S.D. Ind. 2001), 
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Things That Make You Go Hmmmm

Does an employee have a 
claim for religious 
harassment as a result of 
being copied on a co-
worker’s mass inspirational 
e-mails?
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Religious Observances in the Workplace
• Receptionist for steel fabricating /erection company 

was asked by company’s HR Director on her first day of 
work whether she was a Christian.

• HR Director told her about religious-themed e-mails 
she exchanged with a co-worker.  Employee expressed 
that she had “no problem with that.”  

• Several e-mails included “Have a Blessed Day.”  



10/21/2019

33

Religious Observances in the Workplace

• Employee received e-mails for several 
months, responded favorably to 
some.

• Eventually told HR Director to stop 
sending her e-mails.  She never 
received another one.

• Employee claimed she was harassed 
on the basis of religion.  
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Religious Observances in the Workplace
• Court granted employer’s MSJ 

• Plaintiff actively encouraged the receipt of e-mails, 
positively responded to them, and sent some of her 
own. 

• Plaintiff never told co-workers that the e-mails were 
unwelcome.

• Plaintiff could not show that e-mails were objectively 
offensive. 

Gay v. R.C. Fabricators, Inc., 2014 WL 4181479 (Del. Sup. 
Ct. July 30, 2014)
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Things That Make You Go Hmmmm

Must an employer provide a reasonable 
accommodation for an employee’s 
religious need to write personal, 
accusatory letters to her co-workers?
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Religious Observances in the Workplace

• Employee sent letters to co-workers at 
their home address telling them they 
“needed to get right with God.” 

• Employer terminated employee 
because letters caused a negative 
impact on working relationships, 
disrupted the workplace, and 
inappropriately invaded employee 
privacy.  



10/21/2019

37

Religious Observances in the Workplace
• Employee never notified employer that 

her religious beliefs required her to send 
personal, disturbing letters to her co-
workers.

• Employee’s conduct not the type that an 
employer can possibly accommodate, 
even with notice.

Chalmers v. Tulon Co. of Richmond, 101 F.3d 
1012 (4th Cir. 1996) 
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Best Practices
• Update employee handbook policies

• Social media

• Off-duty conduct

• Workplace violence

• Personal conduct 

• Non-solicitation

• Dress code

• Attendance

• Confidential information and trade secrets
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Best Practices
•Before disciplining an employee for speech or 

expression:

• Determine whether the speech is protected.

• If applicable, how does speech affect other 
employees, customers, and/or business operations?  

• Is the speech related to the employee’s membership 
in a protected class?

• Ask yourself how your personal beliefs factor into the 
decision. 
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QUESTIONS?

Jeffrey M. Beemer

Dickinson Wright PLLC

424 Church Street, Suite 800

Nashville, TN  37219

Phone: (615) 620-1719

Email: JBeemer@Dickinson-wright.com

Materials in this presentation are for general information purposes only and should not be construed as legal advice, legal opinion or any other advice on any specific facts or circumstances. Publication of information by us through this presentation, and your

receipt of such information, does not create an attorney-client relationship. You should not act (or refrain from acting) upon this information without seeking professional advice. You acknowledge and agree that this presentation and its content (the Materials) are

and shall remain the property of the Firm and/or its licensors, and are protected by copyright, trademark, and/or other proprietary rights and laws. Except as expressly authorized in advance by the Firm, you agree not to copy, distribute, transmit, display, perform

or create derivative works of the Materials, provided that the Firm (as part of your consent to these Terms and Conditions) grants to you a limited, personal, revocable and non-transferable license to (a) access the Materials via the internet solely for purposes of

viewing such materials, and (b) to print out pages of the materials for your personal, non-commercial use. Any other use of the Materials—including any commercial use, reproduction for purposes other than described above, modification, distribution,

republication, display, or performance—without the prior express written consent of the Firm is prohibited. © 2019


