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NLRB UPDATE:  IS THE TRUMP NLRB 
“DRAINING THE SWAMP” FOR EMPLOYERS
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wthacker@dickinsonwright.com
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TOPICS FOR DISCUSSION
• Why The NLRB Matters Even in a Non-Union 

Workplace.

• Protected/Concerted Activity and Obama-NLRB 
Approach to Employer Rules and Policies.

• Other Key Decisions of the Obama NLRB.

• The Trump NLRB-What Has it Done and What is it 
Expected to Do? 

• Your Questions 

Why Should I Care About the NLRB?

• Union Membership (U.S.):  10.7% of all employees;  only 6.5% in the 
private sector.  

• In TN, only 5.8% of all employees are union members.

• Steady Decline:   In 1983,  20.1% of all employees were union 
members.

(U.S. Bureau of Labor Statistics, Union Members Summary (1-19-18)).

• NLRA Does Not Just Apply to Union Workplaces.

• As Union Membership Has Declined, NLRB Focus On Non-Union 
Employers Has Increased.

mailto:wthacker@dickinsonwright.com
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Why Should I Care About the NLRB?
Decisions of the Obama NLRB Greatly Impacted Non-Union 
Employers:

• NLRB Intrusions Into the Non-Union Workplace Through 
Expansion of Section 7 Rights Related to Employer Work 
Rules and Policies.

• Union Organizing Made Easy:  Access to Employer E-Mail, 
Joint Employer, Micro Units, and “Quickie” Election 
Rules.

SECTION 7 OF THE NLRA
• NLRA applies to private sector employees.

• Protections not limited to unionized employees.

• The NLRB can issue complaints against private sector 
employers alleging unlawful conduct, even if the employees 
involved are non-union.

• The Board may require employers to remedy an unlawful 
discharge by reinstating the employee, plus pay full back 
pay with interest.

• The Board may require revisions to the employer’s policies, 
plus require posting of notices that the employer’s policy 
has been revised to comply with the law.

SECTION 7 OF THE NLRA

Protected Concerted Activity

• NLRA protects not only “union activity” but, also, “other 
concerted activities.”

• In other words, non-union employers also have obligations 
under Section 7 of the NLRA.

• The Obama NLRB expanded focus and application of 
Section 7 in the non-union environment.
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SECTION 7 OF THE NLRA

Concerted Activity

• Employee attempts to organize a union.

• Employee raises concerns on behalf of another 
employee/employees.

• Two or more employees act to address terms or 
conditions of employment.

NLRB USE OF “PROTECTED CONCERTED ACTIVITY” TO 
ATTACK WORK RULES

• Since 2004 NLRB decision in Lutheran Heritage Village, a 
work rule or policy is an unfair labor practice if such a 
policy might “chill” exercise of Section 7 rights.

• Just having a non-compliant policy is enough – regardless 
of if or how it is applied.

NLRB USE OF “PROTECTED CONCERTED ACTIVITY” 
TO ATTACK WORK RULES

• If the policy does not explicitly restrict protected activities, 
it still violates the NLRA if: 

• Employees could reasonably construe the language to 
limit or prohibit Section 7 activity; 

• The rule was promulgated in response to union 
activity; or 

• The rule has been applied to restrict the exercise of 
Section 7 rights. 

• Obama NLRB greatly expanded what might 
reasonably be construed to limit or prohibit Section 7 
activity.
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Examples of “Questionable” Work Rule Decisions

AT-WILL DISCLAIMERS

• American Red Cross – An NLRB ALJ held that an at-will disclaimer 
violated employees’ Section 7 (protected concerted activity) rights 
because it implied unionization would be futile:  “… the at-will 
employment relationship cannot be amended, modified or altered in 
any way.”

Examples of “Questionable” Work Rule Decisions

INTERNAL INVESTIGATIONS

• Banner Health System, 358 NLRB No. 93 (2013).  NLRB held that a 
policy or practice of asking or requiring employees involved in internal 
investigations not to discuss/maintain confidentiality violated 
employees’ Section 7 rights.

Protecting the integrity of the investigation was held insufficient to 
outweigh the employee’s Section 7 rights.

Examples of “Questionable” Work Rule Decisions

EMPLOYEE CONDUCT POLICIES

• Employers shocked by numerous Obama NLRB decisions 
holding that decades-old, common sense rules requiring 
employees to be courteous and respectful and avoid use of 
profanity somehow “chill” Section 7 rights.

• E.g.,  Karl Knauz Motors, Inc., 358 NLRB No. 164 (2012). 
NLRB held that an employee handbook requiring 
“courtesy” was unlawful because a reasonable employee 
could interpret such a requirement as prohibiting 
discourteous behavior such as advocating for better terms 
and conditions of employment.
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Examples of “Questionable” Work Rule Decisions

CONTACT WITH MEDIA

• NLRB invalidates common rules limiting  employee contact 
with media.  Reasoned that employees may interpret 
policy to preclude speaking with media about their own 
terms and conditions of employment.

Examples of “Questionable” Work Rule Decisions

OPEN DOOR POLICIES

• NLRB reasoned that these policies are unlawful to the 
extent that the policy might be interpreted to suggest 
employees must raise concerns with company 
management.

➢ Right to raise concerns with NLRB.

➢ Right to discuss among themselves/with outsiders any
issues with terms and conditions of employment.

Examples of “Questionable” Work Rule Decisions

• Social media cases greatly expand notions of protected 
concerted activity.

• The dilemma:  Companies want to protect their brands by 
prohibiting employee communication on Facebook, Twitter, 
or other social media platforms that reflect poorly on the 
company and its image.

• Section 7 applies to employee discussions of wages, 
benefits, and other shared work-related issues, even if the 
communication occurs outside of work and some of the 
recipients are outside third parties.



10/16/2018

6

Examples of “Questionable” Work Rule Decisions

SOCIAL MEDIA CASES

• Pier Sixty, LLC, a 2013 NLRB ALJ decision.  During a union 
organizing election, an employee posted comments about 
his manager on Facebook:  “Bob is such a NASTY 
M****F****R don’t know how to talk to people!!!  F**** 
his mother and his entire f****g family!!! What a LOSER!!! 
Vote YES for the UNION.”  The NLRB ALJ held that this was 
protected concerted activity because the comments were 
made in the context of encouraging union activity and 
opposing what employees perceived to be rude treatment 
by managers.

Examples of “Questionable” Work Rule Decisions

• Absurd Regional decisions--Examples

• Restrictions on visible tattoos

• “Appropriate dress” codes

• Jewelry limitations

• Ingress and Egress Rules

• Employers must decide whether to fight absurd
positions or just amend the rules.

Other Obama NLRB Decisions Under Scrutiny--
Access to Employer E-Mail

• Purple Communications held that employees have 
Section 7 right to use employer e-mail system for 
union organizing/protected concerted activity.

• E-mail as the new “water cooler.”
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Other Obama NLRB Decisions Under Scrutiny—
Micro Units

• Specialty Healthcare, 357 NLRB 83 (2011).

• Changed law to allow unions to divide workforce into discrete 
smaller segments to facilitate organizing.

• Allows for domino-effect organizing (one department at a 
time).

Other Obama NLRB Decisions Under Scrutiny—
Joint Employer Standard

• Browning Ferris Industries

• Longstanding NLRB precedent:  Actual exercise of 
authority to control terms and conditions of employment.

• Browning Test:  Possess or reserve such authority, even if 
never exercised.

• Facilitates union organizing by allowing union access to 
franchisor by organizing a single, discrete franchisee and 
expands ULP liability.

• Major implications in restaurant, retail, and other 
franchise-heavy industries.

Other Obama NLRB Decisions Under Scrutiny:  
“Quickie” Election Rules

• “Quickie Election” rules adopted to facilitate organizing.

• Election notices and voter lists can now be e-filed, and  
showing of interest now can be e-signed. 

• Pre-election hearing to commence 8 days after the filing 
of the petition.

• Litigation at pre-election hearings limited to issues that 
are necessary to determine whether election is 
appropriate.

• Post-hearing briefs for pre-election hearings will typically 
not be permitted. Oral argument at close of hearing.
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Politics and the Trump NLRB

• The NLRB is inherently political, and elections have 
consequences at the NLRB more so than many agencies.

• Party controlling the presidency enjoys a 3-2 NLRB 
advantage.  Currently, 4 of 5 seats filled.  3 “Republican” 
appointees and one “Democrat.”

• Not surprisingly, NLRB is, perhaps, more politicized than 
ever.

• “Dysfunction and Infighting Cripple Labor Agency.”  
Politico (4/18/2018) 
https://www.politico.com/story/2018/04/18/national-
labor-relations-board-infighting-529688

Politics and the Trump NLRB

• “… the NLRB under President Donald Trump is 
consumed to the point of paralysis by fights over 
personnel policies, ethics rules and legal decisions 
that stem from ancient political disagreements 
over the proper balance of power between 
employers and workers.”

https://www.politico.com/story/2018/04/18/nation
al-labor-relations-board-infighting-529688

Politics and the Trump NLRB

• Battle over 5th member.

• In August, President Trump, in a nod to Senate Democrats, 
re-nominated Mark Pearce for the open “Democrat Seat.” 

• Business groups are encouraging the Senate Republicans 
to reject the nomination, arguing that Pearce, who served 
on the Obama NLRB, is too pro-union, to the detriment of 
employees and employers.

https://www.politico.com/story/2018/04/18/national-labor-relations-board-infighting-529688
https://www.politico.com/story/2018/04/18/national-labor-relations-board-infighting-529688
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Politics and the Trump NLRB

• Concerns about recusal of Republican members based on 
clients of their prior law firms.

• McDonalds case:  Whether McDonalds is liable for alleged 
ULPs of franchisee in combatting “Fight for 15.”

• Two Republican members come from law firms that 
represented franchisees in efforts to combat the “Fight for 
15.”  

• Democrat Senators and labor arguing for recusal, such 
that neither could participate in the decision, which would 
give Dems the majority in this crucial “joint employer” 
case.

Politics and the Trump NLRB

• Recusal campaigns against Board members have already 
blunted Trump NLRB efforts.

• In Hy-Brand, the NLRB reversed the new joint employer 
standard set forth by the Obama Board in Browning-Ferris.

• Hy-Brand was vacated in February of 2018 because NLRB 
member William Emmanuel previously worked for a law 
firm which had represented Browning-Ferris in the case.

• As a result, Browning-Ferris remains the law ... for now.

What the Trump NLRB Has Done and What is Expected—
Work Rules and Policies

• Many would argue that the Board’s decision in 
The Boeing Company restores sanity to the 
evaluation of employer work rules and policies. 

• Reversed Lutheran Heritage created a new test to 
determine legality of work rules and policies.

• Eliminated “reasonably construe” standard so 
broadly applied by the Obama NLRB.
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What the Trump NLRB Has Done and What is Expected—
Work Rules and Policies

• New test:

“… when evaluating a facially neutral policy, rule or 
handbook provision that, when reasonably 
interpreted, would potentially interfere with the 
exercise of NLRA rights, the Board will evaluate two 
things:  (i) the nature and extent of the potential 
impact on NLRA rights, and (ii) legitimate 
justifications associated with the rule.”

What the Trump NLRB Has Done and What is Expected—
Work Rules and Policies

• Unlike application of the prior standard, which looked only 
at whether the rule might, conceivably, chill Section 7 
rights, the new standard recognizes the “duty to strike the 
proper balance between asserted business justifications 
and the invasion of employee rights” being asserted.

• Should help avoid the absurd results reached in prior 
decisions and the hyper-scrutiny of benign work rules 
employers have experienced over the past several years. 

What the Trump NLRB Has Done and What is Expected—
Employer E-Mail

• Purple Communications was widely regarded as a vast 
over-reach into the property rights of employers.

• Permits employees to use business e-mail systems for 
union organizing and other protected concerted activity.

• NLRB is set to revisit Purple Communications in Caesars 
Entertainment Corporation d/b/a Rio All-Suites Hotel and 
Casino.

• An invitation for briefs from parties and interested amici 
was issued on August 1, 2018.  Most expect the NLRB to 
overrule Purple Communications.
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What the Trump NLRB Has Done and What is Expected—
Joint Employer Standard

• Prior effort to overturn Browning-Ferris thwarted due to 
recusal.

• Already hearing calls for recusal in McDonalds.

• In bold move, NLRB has issued a proposed rule to change 
the joint employer standard.

• The proposed rule would adopt the pre-Browning-Ferris 
standard.  

What the Trump NLRB Has Done and What is Expected—
Joint Employer Standard

According to the NLRB:

“The proposed rule reflects a return to the previously 
longstanding standard that an employer may be considered a 
joint employer of another employer’s employees only if the 
two employers share or codetermine the employees’ 
essential terms and conditions of employment, such as 
hiring, firing, discipline, supervision and direction.”

• The proposed new rule was published on September 14, 
2018, and the NLRB is reviewing comments.

What the Trump NLRB Has Done and What is Expected—
Micro Units

• NLRB overruled Specialty Healthcare in PCC Structurals. 

• Reinstated the traditional community of interest test for 
use in determining the appropriate bargaining unit in 
representation cases. 
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What the Trump NLRB Has Done and What is Expected—
”Quickie” Election Rules 

• NLRB solicited comments starting in December of 2017, 
continuing through earlier this year. 

• “SHRM to NLRB: Rescind or Modify ‘Ambush’ Election 
Rule.”

https://www.shrm.org/ResourcesAndTools/legal-and-compliance/employment-
law/Pages/labor-relations-SHRM-to-NLRB-rescind-or-modify-ambush-rule.aspx

• Employers anxiously await the NLRB’s determination. 

QUESTIONS

https://www.shrm.org/ResourcesAndTools/legal-and-compliance/employment-law/Pages/labor-relations-SHRM-to-NLRB-rescind-or-modify-ambush-rule.aspx

