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Breaking Up Is Hard to Do: 
Managing Challenges That Arise When the 

Employment Relationship Ends
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• Getting it Right – When does it start?

• The Termination Checklist

• Defining the Separation

• Devising and Executing the Plan

• The Termination Meeting

• Post-Employment Considerations

• Difficult Termination Issues

• Questions and (hopefully) Answers

Agenda
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Getting It Right 

From the Start

(When Does It 

Start?)

No Surprises

• Employees should rarely be surprised 

• Effective performance management should include 

advising employees of potential consequences

• Consistent application of policies provides employees 

with context

Managing Expectations
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The 

Termination 

Checklist

✓ Sufficient information

✓ Proper documentation

✓ Follow policy / procedures

✓ Review advantages and 

disadvantages

✓ Ensure appropriate 

corrective action was 

taken/considered

✓ Consult HR

✓ Say the right thing 

✓ Post-termination 

considerations

Termination Checklist

• How long has the employee been employed?

• Is the employee a member of a protected             

group?

• Was the employee recently hired away        from 

another employer?

• Did anyone make any promises of job                  

security to the employee? 

• What specific policies are implicated?

• Have other employees been terminated                      

for the same conduct?

Make Sure You Know
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• Can you show the employee knew,                              or 

should have known, the conduct was                     

wrong, or performance inadequate AND                      

the consequences?

• How many written warnings has the                   

employee been given?

• How long ago was the last warning?

• Were the warnings specific?

• Were the warnings documented?

• When was the last performance                         

appraisal and what does it say?

Make Sure You Know

• When was the last merit salary increase? 

• Has the employee been recently                          

promoted?

• Has the employee been given                                        

a reasonable time to improve?

• Is the employee about to vest in                                   

or qualify for any benefits?

Make Sure You Know

• Has the employee made claims of illegal 
conduct?

• What is the employee likely to                        
say is the “real” reason for                  
dismissal?

• Does the employee’s supervisor                  have 
a history of terminations                           or 
complaints? 

• Is there a personality conflict?

• How long has the manager                            
supervised the employee?

Make Sure You Know
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• Did the employee recently claim a                          

work-related injury or illness?

• What will be the impact of dismissal on 

the employee?

• What will be the impact of                                    

dismissal on other employees?

• Has the employee been, or claimed                              

to be, a spokesperson for other employees                 

regarding working conditions?

Make Sure You Know

• Does the employee appear to be getting                     

legal advice, keeping records,                                         

or trying to commit you to particular 

positions?

Make Sure You Know

Defining the 

Separation
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Call it like you see it - appropriately define the separation

– Resignation

– Job Abandonment

– Termination

– Reduction in Force 

– “Lay Off”

Defining the Separation

16

Resignation

• Get it in writing

• Why is the employee leaving?

• Is employee going to a competitor? a client?

• Transition period or immediate exit?

• Generally do not allow employees to “go back” on their 

resignations

17

• Know and follow your policies

• Ensure consistency

• Send a self-serving follow-up letter where appropriate

• Pay accrued vacation and PTO in 

accordance with your policies and state 

law 

• Beware of protected leaves

Job Abandonment

18
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• Reductions in Force or layoffs are forms 
of termination that relate to business 
needs or economic conditions

• Typically, positions eliminated through 
layoff should not be replaced 

• Consider:

– WARN Notices

– Severance policies

– Separation Agreements, including 
OWBPA considerations

• Layoffs are not substitutes for 
performance or misconduct-related 
discharges—be careful with your 
terminology!!!

Reductions in Force (RIF)

19

Devising and 

Executing the 

Plan

• Once an employer has appropriately defined the 

separation, the next step is to devise and execute the 

plan for separation

• How to do so will depend on the nature of the separation

• Do not be wedded to a plan -- ending an employment 

relationship is an exercise in flexibility and often requires 

taking a step back before moving forward

Devising and Executing the Plan

21
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Corporate Policies Impacting 

Departing Employees

• Severance policy

• Benefits

• Stock Options

• Electronic Information policy

• Personnel Files

22

• Immediate or Notice Period

• Witness present 

• Schedule the time (late in the day?)

• Private location

• Addressing computer access

• Return of keys, access badges, and 
other company property

• Security / risk assessment

• Written notice of termination / other 
documentation to be delivered in 
meeting

• Severance?

• Rehire eligibility?

Termination Logistics
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• Assess WHAT payments must be included in final 

paycheck and WHEN payment must be issued

– Wages through last date of employment

• Unreimbursed business expenses

• Unreturned company property

• Vacation

– What does your policy state?

– How is vacation accrued?

Final Funds

24



10/8/2018

9

• Is there already one in place?

– If so, remind employee of 

his/her obligations

• If not, do you want to put one in 

place?

– How much access did the 

employee have?

– Will it be enforceable?

– Extra consideration 

required?

Non-competes

25

The 

Termination 

Meeting

• Be calm and professional

• Get to the point

• Briefly explain reasons 

(but not too specific)

• Take notes

• Listen

• NOT the time to argue

Telling the Bad News
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• Unemployment Notice

• COBRA notices

• Final wages

Final Documents

• Avoid jokes, sarcasm, explanations, 

put-downs, excuses – Be Direct

• Not a Q&A session

– Decision is final 

– Make it clear that meeting is not to 

discuss whether decision is justified

• When effective 

• Offer severance if applicable

• Tell employee who to contact if any 

questions

• Advise of appeal opportunity (if 

appropriate)

The Termination Discussion

29

Post-Separation 

Considerations
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• Ensure COBRA paperwork provided where applicable

• Unemployment

– Should you challenge it?

• Reason for termination should be communicated on a 

need-to-know basis only

• No disparagement

• Instruct managers to direct reference requests to a 

designated company representative

– Keep references neutral

• Consider running all future communications with 

employee through one employee

Managing Post-Separation 

Relationships

31

• A former employee requests a copy 

of her personnel file.  What do you 

do?

– There is no Tennessee law 

requiring access to personnel 

files by former employees

– They are company property, and 

the company can control access

– What is your policy?

– Practical considerations?

Requests for Personnel Files
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• Terminate the employee’s access to the Company’s 

computer network, including email (this includes any remote 

access) during the termination meeting 

• Terminate the employee’s access to telephone/voicemail 

system

• Terminate Company-provided credit cards, telephone 

charge cards, and Internet access held by the employee

• Obtain return of all Company property, equipment, 

documents, access cards, credit cards, calling cards, 

laptops, cellular telephones, etc. from the employee 

To-Do List after the Termination Meeting 

33
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• Inventory the returned property to ensure that the employee 

has returned all Company property

– Include documents that the employee may have had 

access to during his employment and are considered 

confidential (e.g., personnel files, sales reports, customer 

lists, training materials, etc.)

• Do not let the employee have time alone in her office after 

the termination 

• If necessary, tell the employee that a Company 

representative will pack and send all of her personal 

belongings to her

• Change passwords and locks, if necessary

“To-Do” List after the Termination Meeting 
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Exit Interviews

• Best opportunity for an honest assessment of workplace 

issues 

– Sometimes

– Consider letting some time pass / use of 3rd parties

35

Exit Interviews: Sample Questions

• Forwarding address and contact info

• Why are you leaving?

• What did you enjoy most about working here?

• What did you enjoy least about working here?

• What could the Company have done better to help you 

be more productive?

• How was morale in your department?

• How do you feel about the Company’s benefit plans?

• Do you feel you were adequately trained?

36



10/8/2018

13

Exit Interviews: 

More Sample Questions

• Were your working conditions satisfactory?

• How would you evaluate your present supervisor?

• How do you feel about your pay?  

• How do you feel about your job progress?

• How did you feel about the prospects for growth at the 

company?

• Do you have another job?  Who is your new employer 

and what will be your job duties?

37

Should’ve Seen 

That Coming

Addressing 

Problem 

Terminations

Employee Resigns With 2 Weeks’ 

Notice
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• Payment in lieu of working the notice                          

period?

• Accept resignation immediately?

• Consistency is key

More Notice Than Necessary

• No requirement to accept                          

rescission of resignation

• Consider reasons for                                 

rescission

Request to Rescind Resignation

41

“I didn’t meet my goals because of my 

medical condition.”



10/8/2018

15

• The Company has decided to terminate a female 
salesperson because she failed to hit her sales numbers 
for the fourth quarter in a row  

• During the termination meeting, the employee indicates 
that she has a “medical condition” that has impacted her 
ability to meet the performance standards

• What do you do?

– Stop the termination?

– Is this the first report of the medical 
condition?

– Attempt to accommodate?

– Required to accommodate? 

I Didn’t Meet My Goals Because of My 

“Medical Condition”

43

Employee Complains of Illegal Conduct at 

Time of Departure

• During the termination meeting, an employee claims that 

her male manager has been sexually harassing her 

(making comments and inappropriately touching her) for 

the past six weeks, and it has severely impacted her 

ability to do her job

• She threatens to “go straight to the EEOC” if you 

terminate her and says that she has 

two other female loan officer 

colleagues who will substantiate 

her story

• What do you do? 

My Supervisor Sexually Harassed Me!

45
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• What should you do if an 

employee complains of illegal 

conduct at time of departure?

– Resignation vs. Termination?

– First time?

– Investigation?

– Hold termination in abeyance?

I’ve Been Mistreated!

46

The Heat of the Moment Break Up

• Require all terminations be run by HR or upper 
management
– 3rd party involvement reduces subjectivity and 

emotions

• If managers have termination authority, train 
them on EEO and 
end-of-employment issues

• Develop “termination alternatives”                       
to sustain manager’s authority                          
and reduce potential liability
– ALOA

Reducing “Rogue” Behavior
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• Consistency in addressing employee complaints

• Use checklists and consult policies to                        

make employment decisions in a                           

methodic manner

• Plan and prepare paperwork in advance                           

of termination whenever possible

• Be prepared to change decisions when                 

necessary based on new information

Wrap Up

Thank You!
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Legal Notice
Littler Learning  is in the business of providing employment law training through the sale of training 
and education products, computer-based training and education applications and live-training and 
educational services.  The Learning Group is not in the business of providing legal advice or legal 
services, and the protections of the lawyer-client relationship do not exist with respect to the training 
services provided by the Learning Group to your company. The information and materials provided by 
the Learning Group are designed to be authoritative in regard to the subject matter of the training 
without implied warranties.  We strongly encourage you to consult legal counsel of your choice on 
specific matters involving employment law, and important personnel policies and practices prior to 
adoption or implementation.  

Credits
All material presented and provided by the Littler Learning Group is a product of the Learning Group 
that owns or has licensed all proprietary rights in the training materials.  Services and training 
materials are provided for the exclusive, internal use of the organization and may not be sold, copied, 
given away, re-distributed, or used for any other purposes other than those expressly allowed for by 
Littler Learning Group.


