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2016-2017 SCOTUS Decisions

Perry v. Merit System Protection Board

EEOC v. McLane Co.

Microsoft Corp. v. Baker

Advocate Health Care Network v. 

Stapleton

Perry v. Merit System Protection 

Board

Issue: Whether a MSPB decision that disposed 

of a “mixed” jurisdictional case (challenged 

adverse employment actions but also involved a 

claim under federal anti-discrimination laws) is 

subject to review in district court or U.S. Court of 

Appeals

Facts: Perry challenged his suspension and 

retirement on the basis of race, age, and 

disability and challenged settlement agreement 

on basis of coercion
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Perry v. Merit System Protection 

Board

ALJ rejected coercion defense and 

dismissed for lack of jurisdiction

Perry sought review in the D.C. Circuit, but 

the D.C. Circuit transferred Perry’s petition 

to Federal Circuit

Holding: The proper review forum was 

district court, not federal circuit court

EEOC v. McLane Co.

Issue: Whether the appeals court should apply a 
de novo or abuse of discretion standard when 
evaluating district court rulings on issues with 
administrative subpoenas

Facts: Company fired female employee after she 
failed physical evaluation three times upon  return 
from maternity leave

EEOC asked the company to provide info about 
other individuals who were asked to undergo the 
physical evaluation, but company refused to 
provide “pedigree info” (name, SSN, address, and 
telephone number)

EEOC v. McLane Co.

EEOC issued subpoenas and company 
refused to comply

District Court quashed subpoenas, but Ninth 
Circuit reversed

In a footnote, Ninth Circuit questioned why it 
was the only appellate circuit to conduct de 
novo review of issues with administrative 
subpoenas noting sister circuits apply abuse 
of discretion review

Holding: Abuse of discretion review applies
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Microsoft Corp. v. Baker

Not an employment law case, but has 

employment law implications

Holding: Plaintiffs cannot immediately 

appeal a federal court’s denial of class 

certification when the named plaintiffs 

voluntarily dismiss their claims following 

denial of class certification

Advocate Health Care Network v. 

Stapleton
Issue: Whether church-affiliated hospitals 

must comply with ERISA

Holding: An employee benefit plan that is 

sponsored by a church-affiliated 

organization, such as a hospital, is a 

“church plan” under ERISA that is exempt 

from ERISA’s requirements

SCOTUS Declined to Hear: 

Gloucester County School Board v. 

G.G.
Issue: Whether schools must allow 
transgender students to use bathroom 
consistent with gender identity

DOE and DOJ issued guidance earlier this 
year withdrawing Obama administration’s 
guidance on protections for transgender 
students

SCOTUS declined to hear the case, vacated 
the decision, and sent to the Fourth Circuit for 
consideration in light of Trump administration 
guidance
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A New Justice

Justice Neil Gorsuch

► Came from the U.S. Court of Appeals for the 
Tenth Circuit

► Harvard Law School graduate

► Following clerkships, Justice Gorsuch spent 
ten years in private practice specializing in 
complex litigation

► Entered public service as Principal Deputy 
Associate Director at DOJ, appointed to Tenth 
Circuit the following year

Justice Gorsuch and 

Employment Law Issues

TransAm Trucking, Inc. v. Admin. Review 

Bd. (10th Cir. 2016)

► Majority: upheld DOL’s interpretation of 

whistleblower provisions of Surface 

Transportation Assistance Act (in this case–

driving a truck, but abandoning trailer in 

unsafe situation constitutes “refusing to 

operate” due to safety issue)

Gorsuch Dissent

Gorsuch disagreed finding the employee 
disobeyed orders by abandoning the company 
trailer and its goods. 

► “It might be fair to ask whether TransAm's decision 
was a wise or kind one. But it's not our job to answer 
questions like that. Our only task is to decide whether 
the decision was an illegal one.”

► “It simply isn't our business to appeal to legislative 
intentions.” 

► “And it is our obligation to enforce the terms…in the 
law itself, not to use the law as a sort of springboard 
to combat all perceived evils lurking in the 
neighborhood.”
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N.L.R.B. v. Comm. Health Servs., 

Inc. (10th Cir. 2016)

Majority: upheld Board’s new policy to 

disregard interim earnings when 

calculating backpay awards for employees 

whose hour reduction falls short of 

unlawful termination

Gorsuch Dissent

“The NLRB's order effectively seeks to adopt a new 
rule governing the calculation of backpay in cases 
where a collective bargaining employer unlawfully 
reduces the hours of unionized employees.”

“[F]ederal agencies must take care to respect the 
boundaries of their congressional charters. They may 
not treat similarly situated classes of persons 
differently without a rational explanation. And they may 
not depart from their own existing rules and 
precedents without a persuasive explanation.”

“Respectfully, I believe the NLRB's new rule fails to 
abide each of these settled legal principles and, in that 
way, seeks to make new law unlawfully.”

Hwang v. Kansas State Univ. 

(10th Cir. 2014)
Gorsuch wrote the opinion finding university 
did not violate the Rehabilitation Act by 
denying a professor more than six months of 
sick leave

► “[I]t's difficult to conceive how an employee's 
absence for six months—an absence in which 
she could not work from home, part-time, or in 
any way in any place—could be consistent with 
discharging the essential functions of most any 
job in the national economy today. Even if it were, 
it is difficult to conceive when requiring so much 
latitude from an employer might qualify as a 
reasonable accommodation.”
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What is Coming?

2017-2018 SCOTUS Cases
Class Action Waivers (Epic Systems, Corp. v. 
Lewis, Ernst & Young LLP v. Morris, NLRB v. 
Murphy Oil USA)

► Employers asking employees to sign arbitration 
agreements

► Includes provision that waives any class or collective 
action claims

► Practice appears to have been acceptable according 
to Supreme Court (in commercial setting)

► But, NLRB – in employment setting, violates Section 
7 rights

► Circuit Courts now split

► Supreme Court to decide

What is Coming?

2017-2018 SCOTUS Cases

First Amendment (Masterpiece Cakeshop v. 
Colorado Civil Rights Commission)

► Baker refused to make a cake for same-sex 
marriage due to Christian faith

► CO civil rights law forbids discrimination based on 
sexual orientation

► Trump administration lawyers have joined baker’s 
side urging SCOTUS to carve out narrow 
exception to civil rights law for “expressive 
conduct” or businesses whose “product or service 
[is] inherently communicative”

What is Coming?

2017-2018 SCOTUS Cases

Whistleblower Protection (Digital Realty Trust 
v. Somers)

► Scope of Dodd-Frank Act
– Are employees protected who report violations 

internally to corporate compliance departments OR do 
employees have to make a report to SEC?

► VP Somers was fired after making reports to 
senior management of possible security law 
violations by Digital

► Ninth Circuit affirmed Somers’ right to alert 
agencies or persons other than the SEC to 
violations without fear of being fired
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Other Potential Cases

Evans v. Georgia Regional Hospital

► Security guard allegedly harassed and not 

promoted due to sexual orientation

► Discrimination “because of sex”—does it  

include sexual orientation?

– Seventh Circuit – Yes (Hively v. Ivy Tech 

Community College)

– Historically – No

– DOJ position – No

– EEOC now takes position – Yes 

Other Potential Cases

Browning-Ferris v. NLRB
► The right to exercise indirect control, even if not 

exercised, is enough to create a joint employment 
relationship

► Still currently pending before the D.C. Court of 
Appeals, not likely to reach SCOTUS in 2017

► But watch Hall v. DIRECTV, LLC (4th Cir.)

► Also watch the Save Local Business Act in 
Congress which would amend the NLRA and 
FLSA to clarify that joint employment relationship 
requires “direct control”

Other Potential Cases

Encino Motorcars, LLC v. Navarro 
► Are service advisors at car dealerships exempt 

from overtime under FLSA?
– Salesmen, partsmen, or mechanics primarily engaged 

in selling or servicing automobiles are exempt

► Already went to SCOTUS once, but SCOTUS did 
not resolve Circuit split on this issue and 
remanded to Ninth Circuit

► In the dissent, Justice Thomas and Justice Alito 
found that service advisors were covered by 
exemption, Ninth Circuit disagrees
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Other Potential Cases

National Restaurant Association v. USDOL

► Challenge Ninth Circuit decision that upheld 
DOL rule deeming tips the property of 
employee who receives them, whether or not 
employer takes tip credit 

– Virtually eliminated tip pooling policies that 
included “back of the house” employees

► DOL has also announced intent to withdraw 
this rule from the Obama administration’s 
2011 regulations 

Other Potential Cases

Janus v. AFSCME

► Challenge constitutionality of allowing unions 

to charge “fair share” fees for public 

employees who opt out of union membership

Other Potential Cases

Vaughan v. Anderson Regional Medical 

Center (5th Cir. 2017)

► What damages are available under the 

ADEA?

► Fifth Circuit held plaintiffs cannot recover pain 

and suffering damages or punitive damages 

in private actions under the ADEA, regardless 

of whether the plaintiffs assert discrimination 

or retaliation
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Other Potential Cases

E.I. du Pont de Nemours & Co. v. Smiley

► Whether paying workers for meal breaks can

offset overtime pay for pre-shift and post-shift 

work time (donning and doffing)

► Third Circuit said FLSA does not authorize the 

offsetting that DuPont attempts to rely on

Other Potential Cases

Pidgeon v. Turner (Tex. 2017)

► Whether Houston may grant benefits to same 

sex spouses of public employees

► Obergefell v. Hodges, 135 S.Ct. 2675 (2015)

► Pavan v. Smith, 2017

Notable Federal Employment 

Cases in 2017

EEOC v. Consul Energy Inc. (4th Cir. 2017)

9th Cir. DOL Cases

Saleem v. Corporate Transportation 

Group, Ltd. (2nd Cir. 2017)

Jones v. Gulf Coast Health Care of 

Delaware, LLC (11th Cir. 2017)

NLRB v. Pier Sixty, LLC (2nd Cir. 2017)
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Religious Accommodations

EEOC v. Consul Energy Inc. (4th Cir. 2017)

► Fourth Circuit upheld $586,860 jury verdict 

against coal mining company for failure to 

accommodate worker’s religious belief that 

using a biometric hand scanner would brand 

him with the “Mark of the Beast” that could 

lead to his identification with the Antichrist

► The employer attempted to counter 

employee’s interpretation of the Bible

Religious Accommodations

EEOC v. Consul Energy Inc. (4th Cir. 2017)
► “[HR Director] Fazio gave [employee] a letter written 

by the scanner's manufacturer, offering assurances 
that the scanner cannot detect or place a mark—
including the Mark of the Beast—on the body of a 
person.” 

► “[B]ecause the Mark of the Beast is associated only 
with the right hand or the forehead, use of the left 
hand in the scanner would be sufficient to obviate any 
religious concerns regarding the system.”

► Employers and courts cannot question the plausibility 
of an employee’s religious understandings as long as 
the beliefs are sincerely held

FLSA: Tip Credit

Nine Consolidated Cases
► 9th Circuit found DOL guidance deserves no 

deference on whether employers can claim tip 
credit for certain non-tipped duties

► DOL says employers cannot take tip credit for 
time tipped employee spends on duties not 
related to tipped occupation if time exceeds 20% 
of employee’s hours worked

► Agency attempted to “create de facto a new 
regulation”

► Circuits are now split
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FLSA: Independent Contractors

Saleem v. Corporate Transportation Group, 
Ltd. (2nd Cir. 2017)

► Second Circuit held that black-car service drivers 
were correctly classified as independent 
contractors

► The following factors supported the Court’s 
decision

– The drivers had entrepreneurial opportunities not 
available to employees (such as driving for CTG 
business rivals)

– The drivers heavily invested in their driving businesses

– The drivers maintained a high level of flexibility in 
setting their schedules

FLSA: Independent Contractors

Saleem v. Corporate Transportation 
Group, Ltd. (cont.)

► “To be clear, we note…the narrow compass of 
our decision. Specifically, we do not here 
determine that it is irrelevant to the FLSA 
inquiry that the Defendants provided Plaintiffs 
with a client base, that Defendants charged 
fees when Plaintiffs utilized Defendants' 
referral system, or that Defendants had some 
involvement, if limited, in rule enforcement 
among franchisees.”

FMLA: Retaliation

Jones v. Gulf Coast Health Care of Delaware, 
LLC (11th Cir. 2017)

► A FMLA retaliation claim survived even where 
Plaintiff texted photos to staff from an amusement 
park and posted photos on Facebook on a beach 
in the Caribbean during medical leave

► No company policy required employees to remain 
at home or refrain from traveling while on medical 
leave

► A jury could reasonably conclude the Company’s 
explanations for firing Jones were inconsistent, 
contradictory, and implausible
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NLRB: Employee Misconduct

NLRB v. Pier Sixty, LLC (2nd Cir. 2017)

► Facebook post
– Calling Manager “Nasty M***ER F***ER**” (among 

other expletives)

– Was in context of union campaign

– Ended with “Vote Yes” urgings

► Company terminated employee

► NLRB – Employer violated NLRA 
– Conduct was “protected”

– Employer conduct- threats/”no talk” rules

NLRB: Employee Misconduct

NLRB v. Pier Sixty, LLC (cont.)

► Second Circuit affirmed NLRB

– Were vulgar attacks but in context of union 

campaign and in midst of workplace concerns

– Company tolerated widespread profanity among 

workforce on a regular basis

– Online communication not in immediate presence 

of coworkers or patrons 

– Not public outburst in workplace 

Questions?


