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FLSA Overview/Refresher

• Applicable law: Fair Labor Standards Act (“FLSA”)

• Under the FLSA employees must be paid at least 
minimum wage ($7.25) per hour

• FLSA rules apply to ALL employees

• Time must be tracked

• No “off the clock” work

• Any hours worked over 40 per week must be 
paid overtime at 1 ½ times the regular rate.

• But certain employees are EXEMPT from these 
requirements
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FLSA Exemptions

• Certain employees are EXEMPT from timekeeping, minimum wage, 
and/or overtime requirements of the FLSA

• No math, no hassle--So why can’t everyone be exempt?

• Certain strict statutory requirements must be met

– Employees are assumed to be non-exempt and you must prove 
otherwise--exemptions are the exception to the rule

• Certain exemptions have 2 components, BOTH of which must be 
met:

– Salaried or fee basis of compensation of a least the required 
minimum amount—THIS IS SUBJECT OF RECENT CHANGES

– Performing exempt duties
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The new rules: what has changed

• For salaried exemptions, the salary threshold 
has increased from $455 per week ($23,660 
per year) to $913 per week ($47,476 per 
year)

• New rate based on the 40th percentile of 
earnings of full-time salaried workers in 
lowest-wage census region of the U.S.
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What else has changed?

• The salary basis test modified to permit non-
discretionary bonuses and commissions to count for up 
to 10% of the new minimum salary requirement

• The minimum compensation amount for the highly 
compensated employee exemption (HCE) increased 
from $100,000 per year to $134,004 per year 
– Representing 90th percentile of earnings of full-time 

salaried workers nationwide.

• Salary basis amounts will automatically adjust every 
three years to stay at the applicable percentiles
– First increase January 1, 2020
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What else has changed?

• Nothing!
• So:

– Duties tests for all exemptions remain the same
– Non-salaried exemptions not impacted 

• Outside sales, retail sales, motor carrier, dealership exemptions, etc.

– Salaried basis test remains the same 
• EXCEPT that non-discretionary bonuses and commissions may be 

counted toward a portion of the salary threshold

– Professionals exempt from salaried basis requirements still 
exempt

– Non-exempt rules remain the same
– Independent contractor classification rules remain the same
– Applicable state law requirements remain the same
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Bottom Line

• Compliance deadline is December 1, 2016

• All employees currently classified as exempt 
who earn less than the new threshold must be 
reclassified by that date

• Alternatively, employers may increase salary 
to meet the threshold

– But make sure applicable duties tests are met
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Silver Lining

• Few organizations are fully compliant with the 
FLSA, even under the current rules

• The current compliance period provides an 
opportunity to review the duties aspects of 
exempt classifications and audit and correct 
any other FLSA compliance issues in your 
organization
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Items to gather for exempt 
classification audit

– Organizational charts

– Job descriptions

– Salary ranges for each position

– Observation and testimony
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Salaried Basis Test

• The is the first component for most white collar exemptions

– Not enough BY ITSELF to establish exempt status, but must be 
present

• Minimum amount must be paid--$913 per week/$47,476 per year

• Paid on a non-fluctuating salaried basis, not subject to deductions 
based on quality or quantity of work (with limited exceptions)

– Careful with ANY deductions from salary of exempt 
employee—get advice

– What happens if you illegally deduct?

• Exemption may be lost for all employees in that job group
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Permissible Deductions From Salary

• Full day absence due to personal reasons other than illness or accident

• Full day absence for illness or accident if you provide paid sick leave and 
employee has none available

• If a full week of work is missed.

• Any absence during first or last week of employment

• Any absence covered by FMLA (even partial days)

• Jury or witness fees or military pay

• Suspension for safety violations or serious workplace misconduct

– This is for serious misconduct only. Generally, disciplinary docking of salary 
for attendance, performance, or other violations is not allowed.
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Deductions which are not permitted 
from salary of an exempt employee

• ANY deduction is suspect.  If you are not sure it is permitted, get advice.
• Docking salary as penalty for property loss or damage is NOT permitted for 

exempt employees. 
• Docking salary for partial day absences is NOT permitted for exempt 

employees.  If any part of a day is worked, full day’s salary must be paid
– Exception for FMLA covered absences,
– This applies only to docking salary.  PTO or other paid leave is not same as 

salary and may be reduced based on partial day absences.  But if no paid leave 
is available, salary my not be docked for a partial day absence.  

– Absences may be treated a disciplinary/attendance issue for exempt 
employees, with written discipline and termination for repeat offenders.

• Docking salary for a day when YOU are the reason the employee is not 
working (such as shut down or closing).
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Impact of changes on salary basis 
requirement

• Previously, the minimum amount could be 
met by salaried payment only
– Extra compensation (bonuses, commissions, 

overtime) could be paid in addition to the 
minimum salary, but would not count towards the 
salary level requirement

• Now: non-discretionary bonuses and 
commissions can count towards up to 10 
percent of the salary threshold ($4,747.60 per 
year)
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Use of non-discretionary bonuses and 
commissions to meet salary level

• Extra compensation beyond the 10% has no 
impact

• Required amounts must be paid on at least a 
quarterly basis (so, incentive pay must total at 
least $1,186.90 per quarter)

• A one-time shortfall payment can be made no 
later than the first pay day following the end of 
the last quarter

• New regulations do not indicate that 
discretionary bonuses, overtime, or other types 
of additional pay may be included.
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Primary Duty

• Moving to the duties component of exemptions, every exemption requires 
the employee’s PRIMARY DUTY to be exempt in nature

• “Primary”= “Principal, main, major or most important duty that the 
employee performs”

• Some non-exempt duties OK so long as PRIMARY DUTY is exempt

• Look at relative importance of exempt versus non-exempt duties

• Are exempt duties periodic, or constant?

• Although there is no percentage test currently under federal rules, if 
employee spends less than half of time performing exempt duties, you 
probably need to take a closer look
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Executive Exemption

• Salaried or fee basis of payment, not less than $913 per week

• Primary duty of management of the enterprise in which he is employed or 
a customarily recognized subdivision

– Identifiable area of responsibility (geographic or operational)

– He or she is “the boss” of this area, has authority to make decisions and is 
accountable for results.

• Customarily and regularly directs the work of two or more employees

– 80 person power hours

• Has authority to make or influence personnel decisions impacting the 
employees he supervises
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Administrative Exemption

• Salaried or fee basis of payment, not less than $455 per week

• Primary duty of performing office or non-manual work directly related to 
the management or general business operations of the employer or the 
employer’s customers

– Administrative work includes the “behind the scenes” functions it takes to 
make a business run (HR, accounting/finance, compliance, budgeting, 
project planning and management)

– Making, selling, or otherwise providing your business’s goods or services 
to the public is NOT administrative work

• Has a primary duty that includes exercise of discretion and independent 
judgment with respect to “matters of significance.”

– Does not include routine, clerical work

– Must involve potential and actual need to make decisions, solve problems, 
and think “outside the box”
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Learned Professional Exemption

• Salaried or fee basis of payment, not less than $913 per week

– Current exceptions (for instance, physicians, attorneys, teachers) not 
impacted by new rules)

• Requiring knowledge of an advanced type in field of science or learning 
(learned professional)

• Applicable to employees whose work is “predominantly intellectual in 
character and which includes work requiring the consistent exercise of 
discretion and judgment”
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Creative Professional Exemption

• Salaried or fee basis of payment, not less than 
$913 per week

• Employees whose primary duty requires 
invention or imagination in a recognized field 
or artistic endeavor
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Computer Professional Exemption
• Computer systems analysts, computer programmers, software 

engineers, and other similarly skilled workers in the computer 
field

• Must make $27.63 an hour (not impacted by changes) or salary of 
$913 per week 
– Systems analysis techniques and procedures, including 

consulting with users for system functional specifications;
– The design, development, documentation, analysis, creation, 

testing or modification of computer systems or programs,;
– The design, documentation, testing, creation or modification 

of computer programs related to machine operating systems; 
or

– A combination of the aforementioned duties, the performance 
of which requires the same level of skills.
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Outside Sales Exemption

• Primary Duty – Making sales or obtaining orders or contracts for services

• Must be customarily and regularly engaged away from the employer’s 
place of business

• There is no salary basis requirement for this position.  Can be 
compensated on commission or in any manner.  NEW RULES DO NOT 
IMPACT THIS EXEMPTION

• Inside sales is NOT an exempt function under the white collar exemptions 
(although the commissioned/retail sales exemption may apply).
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HCE Exemption

• Must earn $134,004 per year
– ALL forms of compensation count towards that total; 

BUT

– Must be paid $913 per week on a salaried basis, and 
other forms of compensation do not count towards 
that requirement.

– A shortfall payment may be made if annual income 
fails to meet threshold; otherwise, overtime must be 
paid unless another exemption applies.

• only ONE of the duties requirements for any the 
salaried white collar exemptions must be met.
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Enforcement/Damages

• Enforcement is by U.S. DOL or private lawsuit
• If you are audited or sued and found to have misclassified 

employees as exempt:
– The Court or DOL will determine how many overtime hours have been 

worked by the misclassified employees (based on employee testimony 
since typically no time records have been kept).

– You must pay employees at 1 1 /2 times their regular hourly rate 
(determined by dividing their total compensation by hours worked) for 
all hours over 40 each week

– The amount may be doubled as liquidated damages (DOL is now 
regularly assessing LDs).

– Goes back 2 years or 3 for willful violations
– Collective actions permit all impacted employees to recover in the 

same lawsuit
– Plus you pay the other side’s attorneys fees
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Exemption Audit Checklist

• For salaried exemptions, does the employee make $913 per week on a salaried basis?

– Does your incentive pay method permit you to count that pay towards the requirement?

– Is pay non-fluctuating rather than based on quantity or quality of work?

• Are you making impermissible deductions from the pay of exempt employees? (check with 
payroll personnel, look at time and pay records).

• Evaluate the employee’s job duties

– Look at org charts, job descriptions, performance evaluations, and interview employees 
and supervisors since actual duties may differ from what is in writing

• Get advice for the “close calls”

• Assess your exposure if misclassification is found—is it worth it?

• Reclassify as non-exempt, or make any changes necessary to continue exempt classification.

• Revise applicable documents (offer letters, employment contracts, job descriptions, 
handbook policies, to make sure your pay practices and classifications are accurately 
described  and supported).
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Suggested Approach

• Conduct a comprehensive review and roll out all 
changes at the same time, or in related groups, so that 
employees don’t feel singled out

• The law has changed, and exempt classifications can be 
debatable to begin with, so there is no need to admit 
prior error or misclassification just because you are 
reclassifying employees

• Keep written communications succinct and appoint a 
knowledgeable point person (or persons) to handle 
employee questions

• Give your supervisory workforce a “heads up” on 
changes impacting the employees they supervise
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Practical Problems

• Reclassified employees may feel they have been 
“demoted”—explain that this is not the case

• Benefits eligibility requirements will need to be 
reviewed, particularly if you condition benefits 
eligibility on salaried versus hourly or exempt versus 
non-exempt status

• For newly overtime-eligible employees, overtime may 
be limited or restricted, to keep down costs, but this 
should be clearly communicated to impacted 
employees

• If you are considering reclassification to independent 
contractor status to avoid this issue—think again
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Timekeeping Issues

• Accurate time records MUST be kept for all non-
exempt employees (whether they want to or not)

• Time may not be worked “off the clock,” on a 
volunteer basis or otherwise

• Work from home or remotely, travel time, and 
other work outside regularly schedule hours must 
be counted as work time. 

• Think about revising your policies on these issues 
to account for your reclassified workforce

• Workforce and supervisory training is essential to 
successfully making this transition 
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Questions
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