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Topics for Discussion

• Employee Medical Examinations and 
Inquiries

• Payroll Deductions

• Termination Issues

• Your questions

EMPLOYEE MEDICAL 
EXAMINATIONS AND 

INQUIRIES
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Employee Medical Examinations 
and Inquiries

We have a long term employee who has 
struggled recently with productivity and work 
quality.  The employee has never asked for a 
reasonable accommodation.  Can we ask the 
employee if there is a medical reason for these 
performance issues? Can we require him to 
undergo a medical examination?

Employee Medical Examinations 
and Inquiries

Yes, but only if the disability-related inquiry 
and/or medical examination are job related and 
consistent with business necessity.

Employee Medical Examinations 
and Inquiries

Rules are different for different stages 
of employment:

• Pre-offer

• Post-offer

• Current employees
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Employee Medical Examinations 
and Inquiries

For current employees, the employer must have 
a reasonable belief, based on objective evidence 
that:

• The employee’s ability to perform essential 
job functions is impaired by a medical 
condition; or

• The employee poses a direct threat due to a 
medical condition.

Employee Medical Examinations 
and Inquiries

A disability-related inquiry is permissible if:

• The employer knows about the employee’s medical 
condition.

• The employee self reports his or her medical condition.

• The employer has personally observed the employee’s 
performance.

• The employer has reliable information from a credible 
third party that an employee has a medical condition.

Employee Medical Examinations 
and Inquiries

A disability-related inquiry is impermissible if:

• It is based on general assumptions about the 
employee’s condition

• Belief that an employee who is HIV-positive 
who works in food handling creates a risk of 
exposure to other employees.

• It is based on merely overhearing an employee 
discuss a medical condition without any 
observation of performance issues.
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Employee Medical Examinations 
and Inquiries

We have asked the employee to submit to a 
medical examination?  She has refused.  Can we 
terminate the employee?  

Employee Medical Examinations 
and Inquiries

• Yes.  An employer can discipline an employee 
for refusing to submit to a medical 
examination that is job related and consistent 
with business necessity.  The reason for the 
discipline should be the employee’s 
performance issues.

Employee Medical Examinations 
and Inquiries

Not all questions are disability-related:

• How are you?

• How did you break your leg?

• Can you perform the essential functions of your 
job?

• Are you currently using drugs?

• Asking an employee for an emergency contact.
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Employee Medical Examinations 
and Inquiries

Not all questions are disability-related:

• How are you?

• How did you break your leg?

• Can you perform the essential functions of your 
job?

• Are you currently using drugs?

• Asking an employee for an emergency contact.

Employee Medical Examinations 
and Inquiries

Not all procedures and tests an employer may require are 
considered medical examinations:

• Drug tests

• Physical agility/fitness tests (as long as you do not 
measure heart rate, blood pressure, etc.)

• Tests that evaluate an employee’s ability to read labels or 
distinguish objects as part of a demonstration of the 
performance of essential job functions. 

• Psychological tests that measure personality traits 
(honesty, preferences, habits)

Employee Medical Examinations
and Inquiries

Our employee handbook states that employees 
who use earned sick leave must provide a 
doctor’s note before returning to work.  Can we 
require an employee to provide medical 
documentation justifying the need for sick 
leave? 
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Employee Medical Examinations
and Inquiries

Yes:

• FMLA certification

• Policy must be applied consistently

But:

• Consider whether you will require the employee to 
disclose the condition requiring the absence for routine 
absences.

• Be careful about requiring a doctor’s note from an 
employee already approved for intermittent FMLA leave.

PAYROLL DEDUCTIONS

Payroll Deductions

We have a generous PTO policy for full time 
employees.  We have an exempt employee who 
has used all of his accrued PTO for the calendar 
year.  He has missed a half day of work twice in 
the past two weeks for routine doctor’s 
appointments.  Can we deduct his salary for 
these absences?
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Payroll Deductions

No.  An employer can deduct an exempt employee’s pay under limited 
circumstances:

• One or more full day absences for personal reasons other than sickness or 
disability;

• One or more full day absences due to sickness or disability pursuant to bona 
fide sick leave policy;

• To offset amounts employees receive as jury or witness fees or military pay;

• Penalties imposed in good faith for infractions of safety rules or major 
significance;

• Unpaid disciplinary suspensions for one or more full days imposed in good 
faith for workplace conduct rule infractions;

• Partial initial or terminal weeks of employment (but not if paid on FWW).

Payroll Deductions

We just had an employee resign without giving 
us any notice.  She owes the company $150 for 
new company uniforms.  Can we deduct that 
amount from her final paycheck?  Can we hold 
her final paycheck until she reimburses us for 
the amount she owes?

Payroll Deductions

No and no.

• FLSA issues:

• Deductions from non-exempt employees could cause the employee 
to receive less than minimum wage.  This deduction is not for the 
employee’s benefit. 

• Deductions from exempt employees can cause them to lose their 
exemption, give rise to potential collective action.

• State law issues:

• Tenn. Code Ann. § 50-2-110 requires a written agreement to repay a 
loan or charge personal items on a company credit card.  Employer 
must give employee 14 days’ written notice of wage offset. 
Employee has ability to contest offset.  
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Payroll Deductions

• Also, the employer must pay the employee her 
final wages within 21 days.  Tenn. Code Ann. §
50-2-103.  

• Employer must pay covered non-exempt 
employees the full minimum wage and any OT 
due on the regularly scheduled pay day for the 
work week in question.

• The employer cannot force the employee to write 
a check for the cost of uniforms. 

Termination Issues

We have an employee who recently went on 
FMLA leave because of medical complications 
with her pregnancy.  According to her FMLA 
medical certification, she was supposed to be on 
bed rest.  Since taking leave, other employees 
have observed her shopping at Target and 
playing outside with her kids.  Can we fire her 
for fraud?

Termination Issues

No.  Under the FMLA, an employer must not:

• Interfere with, restrain, or deny the exercise of, or attempt to 
exercise, an employee’s FMLA rights.  29 U.S.C. § 2615(a)(1). 
(“Interference claim.”).  Intent not relevant.

• Discharge or discriminate against an individual for opposing 
any unlawful practice under the FMLA. 29 U.S.C. § 2615(a)(2) 
and (b) (“Retaliation claim.”).  Intent is relevant.

• Employee would have valid interference and retaliation 
claims.  
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Termination Issues

Better options:

• Request a second opinion at the employer’s expense.  29 
C.F.R. § 825.307(b)

• Third opinion at the employer’s expense.  29 C.F.R. §
825.307(c)

• Request for re-certification if the employers receives 
information that casts doubt upon the employee’s stated 
reason for the absence.   29 C.F.R. § 308(c)(3)

• Allow the employee to take all approved FMLA leave before 
taking any adverse action. 

Termination Issues

We have an employee who had some 
documented performance issues before he 
requested two weeks of FMLA leave.  While the 
employee was on FMLA leave, we had another 
employee handle his files.  The performance 
issues are much worse than we realized.  Can we 
terminate the employee? 

Termination Issues

Yes, but be prepared to defend a lawsuit.

• On the one hand, the close temporal proximity 
between taking protected FMLA leave and the 
termination is circumstantial evidence of 
retaliation.  

• On the other hand, an employer can refute a 
prima facie case of retaliation by showing a 
legitimate, non-discriminatory reason for the 
termination. 
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Termination Issues

What are examples of legitimate, non-discriminatory reasons for terminating 
an employee after the conclusion of FMLA leave?

• The employee is physically unable to return to work at the conclusion of 
FMLA leave (REMEMBER ADA OBLIGATIONS)

• The employee’s removal of the employer’s property without authorization

• The employee’s poor:

• Management practices

• Job performance

• Leadership style

which the employer learned about while the employee was on FMLA leave 

• Make sure the performance issues are indisputable!

Termination Issues

Can we terminate an employee for making a 
fraudulent claim for workers compensation 
benefits?

Termination Issues

I would not recommend doing that.

• Employee’s work-related injury may entitle the 
employee to FMLA leave.

• Potential cause of action for workers 
compensation retaliation.

• Report any suspicious or fraudulent behavior to 
your workers’ compensation carrier and let them 
determine if any fraud has occurred.  
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Termination Issues

We have an employee who has been struggling for 
some time.  It is just not working out.  We should 
have done a better job documenting performance 
issues, but we have not.  We have given him annual 
written performance evaluations.  There is nothing 
negative in them.  Can we terminate the employee 
for performance issues if we have not properly 
documented them?

Termination Issues

Yes, but proceed carefully:

• Conduct a thorough review of the employee’s personnel 
files and employee handbook.

• Can you re-create a paper trail of performance issues?

• Is the employee a member of a protected class?

• Has the employee engaged in any protected activity 
recently?

• Has the employee been warned verbally of the 
consequences of his or her poor performance?

Termination Issues

• Is the issue a matter of trust or performance?

• Will the employee be replaced?

• How have comparable employees been treated for similar 
performance issues?

• Is the employee’s supervisor new?

• Does the employee’s supervisor have a disciplinary history?

• Are all necessary witnesses still employed, cooperative, and 
on good terms?  Can you support the basis for termination if a 
key witness is no longer there?

• Consider a Separation Agreement.
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QUESTIONS?


