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PAST PRIORITIES

• Pay Equity

• Lilly Ledbetter Fair Pay Act

• Expanded EEO-1 Report

• New rules for federal contractors and subcontractors through Executive 
Orders.

• New overtime rule

• EEOC’s Strategic Enforcement Plans

• “Sex” under Title VII includes sexual orientation 

• Use of Criminal Records History Information in hiring

• Application of NLRA to non-union workforces

• Employee handbooks

• “Facebook firing” cases

NEW REGULATORY ENVIRONMENT

• Trump Administration focused on reducing regulatory 
burden on employers:

• “2 for 1” Executive Order.

• Executive Order creating Regulatory Reform Task 
Force.
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NEW REGULATORY ENVIRONMENT

• Fair Pay and Safe Workplaces Executive Order 
(“blacklisting rule”) revoked by Executive Order, 
resolution of disapproval passed by Congress.

• Executive Order issued by President Obama on 
July 31, 2014.

• Rule would have required certain federal 
contractors to disclose all adjudicated and alleged 
violations of 14 different state and federal labor 
and employment laws during the past three years. 

NEW OVERTIME RULE BLOCKED

• Salary level to qualify for “EAP” overtime exemptions 
would have increased from $455 to $913 per week 
on December 1, 2016. 

• In November 2016, a federal district court in Texas 
issued a nationwide preliminary injunction.

• New administration abandoned the defense of the 
new rule, focused on issuing a revised rule.  

• District court granted summary judgment in August 
2017.

NO EXPANDED EEO-1 FORM

• Employers with 100 or more employees (and federal 
contractors with 50+ employees) must submit annual 
Employer Information Reports (EEO-1 reports) 
disclosing the number of employees by job category, 
race, sex, and ethnicity.

• Revised form, which would have been due on  
3/31/18, would have required employers to include 
pay data and the number of hours worked, help 
EEOC identify and investigate pay disparities. 
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NO EXPANDED EEO-1 FORM

• Office of Management and Budget (OMB) 
announced in August 2017 that it was 
implementing an immediate stay of the revised 
EEO-1 report.

• Eliminated significant burden on employers for 
data that may have been of questionable utility.  

• Pay iniquity focus shifted from federal level 
back to state and local levels. 

TITLE VII
• Whether Title VII’s prohibition on sex discrimination 

extends to sexual orientation.

• 7th Circuit – Yes.  Hively v. Ivy Tech Community College, 853 
F.3d 339 (7th Cir. 2017).

• 11th Circuit – No.  Evans v. Georgia Regional Hospital, 850 
F.3d 1248 (11th Cir. 2017).

• 2nd Circuit  – ? – Zarda v. Altitude Express, 855 F.3d 76 (2d 
Cir. 2017).

• SCOTUS denied cert. in Evans on 12/11/17.

TITLE VII

Federal government’s enforcement position varies at different 
agencies:

•DOJ memo 10/4/17 – Title VII does not prohibit discrimination 
based on gender identity per se, including transgender status.

•EEOC v. Scott Medical Health Center, P.C., U.S.D.C. – W.D. Pa.

•EEOC received a $55,000 award (statutory maximum) in 
November 2017 in one of the first two sexual orientation 

discrimination cases it filed.
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TITLE VII

Religious Discrimination – The “Mark of the Beast” 

EEOC v. Consol Energy, Inc., 860 F.3d 131 (4th Cir. 2017).

•Coal miner, a devout Christian, objected to his employer’s new 
biometric hand scanner to track employees because it could lead 
to his identification with the Antichrist.

•Although employer provided an alternative to employees who 
could not use the hand scanner for religious reasons, it refused 
to accommodate employee’s religious objection.  

•Employee resigned under protest.

•Jury awarded $586,860 in damages and back pay.

TITLE VII

• Flood of allegations of sexual harassment 
against high-profile public figures.

• Pending legislation to ban mandatory  
arbitration of sexual harassment and 
discrimination claims.

TITLE VII

• Harassment prevention and training should 
be your focus: 

• Make sure your anti-harassment policy is 
clear and unambiguous.

• Train supervisors on your policy.

• Consistently enforce your policy.

• Get management on board in creating 
culture of compliance. 
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AMERICANS WITH DISABILITIES ACT

How much unpaid leave do we have to provide employees as a 
reasonable accommodation?

•An employer is not required to provide a multi-month leave of 
absence after the employee’s FMLA leave expires.  Severson v. 
Heartland Woodcraft, Inc., 872 F.2d 476 (7th Cir. 2017)

•Focus not whether length of leave requested creates an undue 
hardship; rather, whether person is a qualified individual with a 
disability. 

•The term “reasonable accommodation” is expressly limited to 
those measures that will enable the employee to work.  Not 
working is not a means to perform the job’s essential functions.

AMERICANS WITH DISABILITIES ACT

But: 

•Intermittent time off or a leave of absence 
up to two weeks could be analogous to a 
part-time or modified work schedule, 
which are mentioned in the statute. 

AMERICANS WITH DISABILITIES ACT

6th Circuit standard: 

•Where an employer has already provided an 
employee with a lengthy period of medical 
leave, an extension of that leave can be a 
reasonable accommodation only when its 
duration is definite.  Maat v. County of Ottawa, 
657 Fed. Appx. 404 (6th Cir. 2016)
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DEPARTMENT OF LABOR

• DOL withdrew Obama-era guidance on misclassification, 
joint employment in June 2017.

• 2015 guidance outlined “economic realities” test to limit 
misclassification of employees as independent contractors.

• 2016 guidance included DOL’s expansive interpretation of 
joint employment under the FSLA.

• Both placed emphasis on economic dependence, rather 
than control, in determining whether employment/joint 
employment relationship existed.  

DEPARTMENT OF LABOR

• Announced in June 2017 that it would 
reinstate Opinion Letters issued by its 
Wage and Hour Division.

• Opinion Letters had been replaced by 
Administrative Interpretations.

• DOL re-instated 17 opinion letters during 
the first week of January 2018.

EEOC

• New Commissioners nominated, but 
General Counsel position still vacant. 

• Commission will be 3-2 Republican once 
new Commissioners are confirmed by 
Senate.

• Seeking public comment on new 
Strategic Plan for FY 2018-2021.
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NATIONAL LABOR RELATIONS BOARD (NLRB)

• Appointment of management-side labor 
lawyers and General Counsel.

• Decisions from NLRB are more political than 
most other agencies.

• NLRA applies to your business, even if you do 
not have a union workforce.

NLRB

• Abandoned Browning-Ferris standard for 
joint employment.

• Abandoned “indirect” control standard in 
favor of proof that one entity has exercised 
direct and immediate control over essential 
employment terms of another entity’s 
employees. 

NLRB

• Revised Board’s standard governing whether facially 
neutral workplace rules and handbook provisions 
unlawfully interfere with employee rights under the 
NLRA

• 2004 Lutheran Heritage standard:  employers violate the 
NLRA by maintaining a workplace rule that an employee 
could “reasonably construe” to prohibit the employee 
from exercising the right to engage in protected activity.

• Obama-era NLRB used standard to strike down 
commonly-used policies (social media, non-
disparagement). 



1/24/2018

8

NLRB

New two part test:

1.  The nature and extent of a challenged 
policy’s potential impact on NLRA rights.

2.  The legitimate justification associated 
with the rule.

Boeing Company and Society of Professional 
Engineering Employees in Aerospace, IFPTE Local 
2001.

NLRB

Prospectively, three categories of rules will be 
delineated:

1.  Always lawful  - no camera requirement maintained 
by Boeing, basic standards of civility.

2.  Sometimes lawful, warrant individualized scrutiny –
non-solicitation, confidentiality.

3.  Always unlawful – rules prohibiting employees 
from discussing wages and benefits.  

WHAT’S IN STORE IN 2018

SCOTUS docket:

1.Enforceability of class action waivers in 
binding arbitration agreements.

2.Whether the Christian owner of a Colorado 
bakery had a First Amendment right to refuse to 
bake a custom cake for a same sex wedding.
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WHAT’S IN STORE IN 2018

• New overtime rule (take two)

–DOL published Request for Information 
in July 2017 to aid DOL in formulating 
proposal to revise rule.

–New salary level should be > $455, but 
<$913 per week.

QUESTIONS?
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