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Welcome to the Bermuda Triangle

You

Are

Here



What’s in the Bermuda Triangle 

(besides you)?
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Inconsistent Goals

FMLA – keep employees out of work

WC/ADA – enable employees to work

Employer – manage attendance/ 
absenteeism 

And if you’re extra lucky …

Our Agenda Today

 Provide examples of common return to 

work conundrums

 Discuss tools that are available to you
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Cameron: The Housekeeper 

with Back Pain

Housekeeper with Back Pain

 Cameron is a housekeeper, who calls in 

sick for three straight days complaining of 

back pain. She has worked with the 

company for three years with minimal 

absences. She calls in the fourth day and 

reports that her doctor has taken x-rays 

and says she needs bed rest and possible 

surgery. Cameron is eligible for FMLA.

 What do you do?

Housekeeper with Back Pain

 After 6 weeks of light duty, Cameron is 

still not ready to return to her job 

without the lifting restriction. The doctor 

cannot give any clear indication of 

when she will be healed, or whether 

the lifting restriction will be permanent.

 What do you do?
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Housekeeper with Back Pain

 The day before the end of her 12-week 

FMLA allotment, Cameron’s doctor 

diagnoses her with a significant back 

disorder and requests 30 days of 

additional leave until the next follow up 

appointment.  

 What do you do?

Housekeeper with Back Pain

 Thirty days later, Cameron is still 

out of work and she has had no 

contact with you. 

 What do you do?

Housekeeper with Back Pain

 Ultimately, Cameron is released to 

return to work with a permanent lifting 

restrictions of no more than 20 

pounds. Her housekeeping job 

requires lifting in excess of 40 pounds 

as an essential function. 

 What do you do?
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Wanda, the administrative assistant

Wanda works in an open area with several other 

workers.  There have been some recent 

problems with Wanda coming back late from 

breaks and disappearing for short periods 

during the day.  Her  supervisor, Andrew, has e-

mailed HR and plans on discussing these 

issues with her on Monday when he gets back 

to the office.

Wanda Part I

On Friday, Wanda calls Sue in HR and tells Sue 

that she has been suffering from migraines 

and that she is struggling with the noise in her 

work area.  She says that she has been going 

to a quiet dark room during breaks and 

sometimes needs to go there during her 

working time.  She said she just wanted you to 

know because she thinks Andrew is upset with 

her.

Do we have to discuss ADA accommodations with 

Wanda based on her phone call?

1. Yes

2. No
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The Interactive Tango



What accommodation, if any, do you think 

would be most appropriate for Wanda?

1. Intermittent Leave

2. Unscheduled breaks

3. Relocation

Wanda Part II

On Monday, Wanda  calls off work and 
says that her head hurts.  She says 
she will try to be in tomorrow.  On 
Tuesday and Wednesday, Wanda is a 
no-call/no-show.  She does not show 
up on Thursday morning.  The 
Company has a 3 day no-call/no-show 
rule.
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Assuming Wanda is eligible for FMLA 
leave, what should her employer due?

1. Call her and ask why she has 

missed work

2. Send her the FMLA paperwork and 

provisionally designate her leave 

as FMLA

3. Terminate her employment 

Wanda Part III

Wanda returns to work the following Monday 
with a completed FMLA certification for 
intermittent leave.   The certification appears 
good enough and you approve Wanda for 
intermittent leave.  Periodically, Wanda 
misses a day here and there.  After several 
months, Wanda comes and asks if her start 
time can be pushed back two hours to 11AM. 

Is Wanda entitled to have her start 
time changed to 11AM?

1. Yes

2. No
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Intermittent and Reduced 
Schedule Leave

 Planned/unplanned medical treatments for a 
serious health condition

 Recovery from treatment for a serious health 
condition

 Recovery from a serious health condition

 To provide care or comfort to a family member 
with a serious health condition

 As related to a chronic serious health condition

Intermittent and Reduced 
Schedule Leave

 Only count leave actually taken 

 Must use 1 hour or less increments

 Employee must make reasonable efforts to 
schedule treatments to avoid disruption

 Employer may transfer employee to alternate 
position
 For foreseeable and planned treatments

 Equivalent pay and benefits, but not duties

 Only where transfer will better accommodate recurring 
leave periods

Wanda Part III

After a couple of months, you begin to notice 

that Wanda is also calling off work every 

Monday. 

What can you do? 
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Renewal And Recertification

 Request recertification: 
 Every 30 days for serious health condition other than 

continuing treatment or intermittent leave

 When initial leave period expires unless change of 
circumstances, suspected 
fraud, extension request 

 No 2nd or 3rd opinion on 
recertification, but can 
provide evidence of 
basis of suspected fraud  

Steve Part I

Steve is a pharmaceutical sales manager 
who has only been with the Company for 10 
months.  He is a great performer.  During a 
ride along a few months ago, while 
discussing a recently released drug, Steve 
mentions to his subordinate that he is bi-
polar and that he takes the drug and that it 
has saved his life.  Steve’s subordinate 
passes the information along to you.

Steve Part I

On Monday, Steve failed to call in for a team 
conference call.  His manager e-mailed and 
called to see if he was okay and got no response.  
Yesterday, Steve called and said he had checked 
himself into the hospital and that he did not know 
when he would be out.  He is not eligible for 
FMLA or STD. 

What do you do?
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Leaves of Absence as ADA 
Accommodations

 Treatment

 Recuperation

 Side effects of medications

 Avoid temporary problems in the work 

environment (air quality, etc.)

Steve Part II

 Steve returns to work after two months.  
Immediately, his supervisor notices 
increased problems with his attention to 
detail.  Steve says that he changed 
medication and it is effecting his 
concentration and causing him to make 
errors.

What are the Employer’s options?

Even After ADA Amendments, Employee Must Be 

a Qualified Individual with a Disability

 The individual must be qualified to perform the 

essential functions of the job with or without 

reasonable accommodation.

 Essential job functions 

need not be eliminated!
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Bob Part I

Bob is a machine operator on a factory floor.  

One week ago, Bob injured his shoulder opening 

a bin during work.  Bob went to the clinic and 

returned to work the next day with a note saying 

he was okay to work but that he should return  to 

the doctor in 14 days for follow up.

Bob Part I

Yesterday, Bob calls off work complaining 

that he cannot lift his arm. He says he will 

not be back until his next doctor’s 

appointment, which is in 10 days.

What do you do?

Bob Part II

Bob’s doctor decides he needs surgery, 

so Bob has shoulder surgery followed by 

10 weeks of recuperation. This entire time 

will exhaust his FMLA leave.  Bob 

receives workers’ compensation while on 

leave.  
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Bob Part II

At the end of 10 weeks, Bob’s doctor 

releases him to work with  restrictions of no 

lifting overhead and no lifting floor to 

shoulder of more than 10 pounds.  He has 

not yet reached MMI.       

What do you do?

Under the ADA

 Reassignment to a vacant position might be 
required if the employee is qualified and can 
perform the essential functions of the vacant  
position.

 Alternatively, the Employer can:
 Make facilities accessible and useable

 Restructure the employee’s current position

 Acquire or modify equipment or devices to enable the 
employee to 
perform her 
normal position

Bob Part III

Bob is placed in a light duty position for a period 

of time.  After a while, Bob’s doctors gradually 

eliminate his restrictions.  Bob’s supervisor, 

however, is concerned that Bob will hurt himself 

again if he is moved back into his regular job.  

What do you do?
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“Fitness for Duty” Exams

 ADA allows “fitness for duty” certification 

requirements

 FMLA prohibits 

anything beyond a 

doctor’s statement

Chris: The ailing nurse

The Ailing Nurse

 Chris has worked as a nurse full-time for a 

large hospital network for 10 months and has 

worked at least 1,250 hours as of 

September, 2011. On October 1, 2011, Chris 

notifies his supervisor that he needs 6 weeks 

off for surgery to remove a malignant tumor. 

The Company notifies Chris that he is not 

eligible for FMLA leave as he has not worked 

for the Company for 12 months, but grants 

his request for 6 weeks of leave as a 

reasonable accommodation under the ADA.  
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The Ailing Nurse

 At the end of the 6 weeks, Chris requests 

an additional 4 weeks off to recover and 

then asks to work a modified schedule 

when he returns to allow for attending 

follow up doctor’s appointments and in the 

event of flare ups of pain/issues relating to 

his condition. 

 What should the supervisor do? 

 What is Chris entitled to?

The Ailing Nurse

 After returning from the additional 4 weeks of 

leave, Chris presents a note documenting 

the need for intermittent leave 1-3 

times/every 3 months for approximately four 

hours at a time to attend appointments or 

due to flare ups.  Chris starts to call out 

periodically but over time, his call outs 

increase and he is missing work at least 3 

times a month, sometimes for 2-3 days at a 

time.  

The Ailing Nurse

 You also learn that he is scheduling follow up 

appointments in the middle of the day/his 

shift.  His absences are causing significant 

disruption to the operations of his 

department. 

 What should the company do? 

 Is Chris entitled to continue this 

behavior?

 Should he receive discipline under the 

attendance policy?
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The Ailing Nurse

 Ultimately you learn that Chris is no 

longer attending appointments and 

is in remission. However, he 

continues to call out stating that he 

not “feeling well.” 

 What do you do?

The Ailing Nurse

 Not long thereafter, Chris’ 

performance deteriorates. His 

supervisor notices that he is slower 

and has made repeated mistakes. 

The supervisor mentions it and Chris 

discloses that he has had a relapse 

and the condition and medications 

he is on has caused these 

symptoms.  

The Ailing Nurse

 Then, Chris falls at work, injuring his 

arm and shoulder. The supervisor 

was just about to put him on a 

performance plan. The company 

receives a note that Chris has 

broken his arm and confirming that 

his cancer is back and noting that 

Chris needs to be out of work for at 

least 8 weeks.  



8/3/2016

16

The Ailing Nurse

 After 6 weeks, you learn that the workers’ 

compensation case has been closed as 

Chris has totally healed. You contact him 

about returning to work but he says that he 

cannot come back yet. The supervisor 

wants to fire him as he is out of FMLA 

leave and his WC claim is over. Plus his 

performance is terrible.

 What do you advise?  

 Is Chris entitled to more leave?  

 Should he still receive the Plan?

Any Questions


