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October 26, 2016

MidSouth Employment Law Conference

WHAT DOES AN ACTIVE NLRB 

MEAN FOR ALL EMPLOYERS?

WHO CARES 

ABOUT 

THE NLRB?
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THE BOARD

• Charged with enforcing the NLRA

• Unfair Labor Practice (ULP) charges

• When Presidents change, so do the 

“precedents”
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THE BOARD

• 37.8% “merit cases” in FY15

• 17-day median processing time

• 88% win rate on litigated cases

MY BUSINESS IS NON-UNION

So, why should I care 

about the NLRB?

NATIONAL LABOR RELATIONS ACT

• Provides the framework for unionization, 

bargaining, and the concept of unfair labor 

practices

• But does not just protect the rights of 

unions

–Protects the rights of employees, 

whether union-represented or not
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E  X  P  A  N  D  I  N  G      R  E  A  C  H

– Grad Students

– Sub-Contractors

– Joint Venturers

– Unsuspecting Non-Union Employers

BOARD’S AGENDA IN EXECUTION

• The Board is focusing on:

–Employee speech in non-union facilities

–Non-union workplace policies

–Joint-employers with non-union companies

–Agreements with non-union employees

–Representation of non-union workers

WHAT CAN I EXPECT?

– Continued expansion of employee rights

– Continued narrowing of employer’s rights

– Aggressive investigations

– Heavy-handed settlement tactics
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EMPLOYEE 

SPEECH

10

SECTION 7 OF THE NLRA

• “Employees shall have the right . . .

– to self-organization, to form join, or assist 
a union;

– to bargain collectively through their own 
chosen representatives;

– to engage in other concerted activities for 
the purpose of collective bargaining or 
other mutual aid or protection . . . .” 

PROTECTED CONCERTED ACTIVITY

• Protected:

–Does speech involve or concern wages, 

hours, or other employment terms or 

conditions?

• Concerted:

– Is speech group-minded, or does it solicit 

or elicit co-worker action or support? 
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WHAT SPEECH IS COVERED?

WARNING

COMMON SENSE WON’T SAVE YOU.

“Common sense sometimes matters in resolving 

legal disputes.”

– D.C. Circuit to NLRB in 2015 

WAIT, WHAT?!

Pier Sixty case

• “Bob is such a NASTY MOTHER F_____ 
don’t know how to talk to people!!!!!  F___ 
his mother and his entire f_______ family.  
What a LOSER!!!! Vote YES for the 
UNION!!!!!!!”

• Result?

• Lesson?

PROTECTED CONDUCT?

Chipotle case

• “Nothing is free, only cheap #labor. Crew 

only make $8.50hr how much is that steak 

bowl really?”

• “Guacamole is extra not like 

#Qdoba, enjoy the extra $2.”

• Company Response?

• NLRB Response?
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TOTALITY OF CIRCUMSTANCES TEST

Dalton Schools / AdvoServe of NJ (2016)

• Recent decisions indicate Board will apply 

Pier Sixty totality of circumstances test to 

determine whether profane or disparaging 

communications at work OR in off-duty / off-

site social media lose protection

FACTORS BOARD WILL CONSIDER

To determine whether conduct is protected:

• When / where did conduct occur; who present?

• Subject matter, nature, and duration of conduct?

• Conduct provoked, impulsive, or deliberate?

• Specific rule prohibiting the conduct at issue?

• Did employer tolerate similar conduct in past?

• Discipline imposed typical for similar violations?

PROTECTED CONDUCT?
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IS DISLOYALTY PROTECTED?

• MikLin / Jimmy John’s (2016)

–Right to make derogatory public statements 

about employer's products or services if:

• Connected to a dispute about working 

conditions

• Element of truth

• Not intentional and malicious

IS DEFAMATION PROTECTED?

Oncor Electric (2016)

• Employee’s testimony at 

government hearing was 

“imprecise” and “careless”

–But not “maliciously untrue,” 

meaning without reckless 

disregard for the truth 

TAKEAWAYS ON DISLOYAL SPEECH

• Blanket rules against disparaging 

company products and services won’t fly

• Malice standard sets a high burden for 

employers to act

–Conduct must be so disloyal as to lose 

NLRA protection
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WHEN IS CONDUCT “CONCERTED”?

• Two important questions:

– “Why?”

• Must be for purpose  

of “mutual aid or 

protection”

– “How?”

• Must be done in 

concert with others

– i.e., “group-minded”

THE NEW WATER COOLER

• Posts, tweets, etc. challenging the limits of the 

law on protected, concerted activity 

• Focus on employee discipline allegedly taken in 

response to social media activity

• Chairman Pearce: No new                        

standards; just keeping up                                   

with newfangled technology

“CONCERTED” CONDUCT?

Denny’s Transmission Service (2016)

–Employee demand letter for overtime pay 

he claims he was owed

–Employee discussed his personal demand 

letter with another employee

• Company Response?

• NLRB Response?
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PRACTICALLY SPEAKING . . .

• Absent threats or physical 
contact, NLRB will give 
employees a lot of leeway at the 
expense of employer’s right to 
maintain order and respect

• Train managers to hit the “pause 
button” and consult with you 
before responding to misconduct 
that may be protected and 
concerted.

EMPLOYER 

POLICIES

26

HIT THE MOVING TARGET

• Key test for policies

–Would an employee reasonably read the 

policy to prohibit the exercise Section 7 

activity?

– Reasonably Conceivably
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IS YOUR HANDBOOK READY?

• Given NLRB’s increasing activity, 

review handbooks every quarter

• Do not cut and paste from the 

Internet; personalize to your 

workplace culture and your risk 

tolerance 

• Do not over-regulate employee 

conduct; account for “real” legal 

concerns

CIVILITY IN THE WORKPLACE

• “Be respectful to the 

Company, other employees, 

customers, partners, or 

competitors.”

• “Each employee is expected to 

work in a cooperative manner 

with management, co-workers, 

customers, and vendors.”

WHAT DO YOU THINK?

• “No defamatory, slanderous, 

or discriminatory comments 

about the Company, its 

customers, competitors, 

employees or management.”

• “Being insubordinate, 

threatening, intimidating, 

disrespectful, or assaulting a 

manager, coworker, or vendor 

will result in discipline.”
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WHAT DO YOU THINK?

• “Do not make insulting, hurtful, or abusive 

comments about other Company employees 

online, and avoid the use of derogatory, 

offensive or prejudicial comments.”

• “Material that is fraudulent, harassing, 

embarrassing, sexually explicit, profane,   

obscene, intimidating, defamatory, or unlawful 

or inappropriate may not be e-mailed.”

CONFLICTS OF INTEREST

• “Employees must refrain from any 

activities, financial investment holdings, 

or third-party associations that would 

interfere or be inconsistent with the 

Company's best interests"

• “Do not give, offer or promise, directly 

or indirectly, anything of value to any 

representative of an outside business, 

including any company that competes 

with or sells services to Company.”

WHAT SHOULD YOU LOOK FOR?

• Do your policies restrict employees’ ability   

to discuss or complain about working 

conditions, wages, benefits, favoritism, or 

management actions, or prevent enlistment 

of outside help?
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NO RECORDINGS POLICY

Whole Foods / T-Mobile cases

• Blanket prohibitions on recording 

in the workplace are unlawful

• Employees could be engaging in 

protected activity by documenting 

an unsafe act or unsafe 

equipment, documenting 

discussions about terms and 

conditions of employment.

PRACTICALLY SPEAKING . . .

• Recording bans can be narrowly tailored

• No recording of trade secrets

• No recording confidential info, properly defined

• No recording that amounts to harassment 

based on protected status

• No recording that invades privacy, violates laws

• No recording that interferes with working time

CLASS-ACTION WAIVERS

• Can you require an employee to agree to 

an arbitration policy with a class-action 

waiver?

–NLRB says: “No”

–Circuit Courts of Appeals are split

–Supreme Court will have to decide

• Opt-out provisions are important
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ELECTRONIC 

RESOURCES
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E-MAIL SYSTEMS

Company Rule:  “Employees are prohibited 
from using Company e-mail accounts to 

conduct activities on behalf of organizations 
with no professional or business affiliation with 

the Company.” 

• If employees are given access to                 
an e-mail system, they can use it                 
for non-business purposes and         
during non-work time

PURPLE COMMUNICATIONS CASE

• Employers are not required to open e-mail 

systems to unions or other non-employees

–But cannot restrict e-mails with them

• Employers not required to give employees 

access who do not use e-mail for their jobs

• Most employers that ban all non-business 

use of corporate e-mail must rescind policy
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HOW FAR WILL NLRB GO?

“You may never use company systems 

(such as e-mail, instant messaging, the Intranet 

or Internet) to engage in activities that are 

unlawful, violate company policies or result in the 

Company’s liability or embarrassment.”

• Two problems identified:

– Bans non-work time use of Company e-mail

– Restricting “embarrassment” is too broad

PRACTICALLY SPEAKING . . .

• Complete ban on non-work use of e-mail OK if 

“special circumstances” necessitate

• Monitor e-mails for legitimate reasons 

(productivity, quality, harassment, etc.)

– Notify employees of monitoring and no 

right to privacy in Company e-mail

• Limit policy to prohibit use of Company e-mail 

during working time

CONFIDENTIALITY 

AND 

INTERNAL

INVESTIGATIONS

42
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CONFIDENTIAL INVESTIGATIONS

“Because of the sensitive nature of H.R. 

investigations, you are directed not to discuss 

the case with any co-worker other than 

Company employees investigating the issue or 

your union representative.”

– What if you change directive language to 

“we kindly recommend”?

THE BOEING COMPANY CASE

• Blanket request that employees always keep 

H.R. investigations confidential is unlawful.

• Company may require confidentiality in a 

particular investigation with specific 

showing that need for confidentiality trumps.

– Examples: specific real concerns re: witness 

intimidation, dangers to employee, destruction 

of evidence, extremely sensitive subject.

WITNESS STATEMENTS

• Standard for nearly 40 years:  Witness 

statements exempted from employer duty to 

provide relevant information to Union. 

• NLRB overruled itself in Piedmont Gardens:

– Employers must disclose except in very 

narrow, unusual circumstances.

– Likely impact will be inhibiting witness 

statements being given in first place.
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SETTLEMENT AGREEMENTS

• S. Freedman & Sons (2016)

– Agreement contained confidentiality clause 

in exchange for reinstatement

– Employee could not discuss his discipline 

with his colleagues.

• Result at the NLRB? 

• Takeaway?

JOINT 

EMPLOYER 

ISSUES
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OUT WITH THE OLD . . .

• NLRB reversed long-settled 

joint employer rules in Brown-

Ferris

• Appeal is pending in D.C. 

Circuit Court of Appeals

• McDonald's trial explores the 

problem, will be insightful
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. . . IN WITH THE NEW

• Joint employment when companies 

“share or codetermine” matters 

governing “essential terms 

and conditions of employment”

• Old: direct and immediate control  

over hiring, firing, discipline, 

supervision and direction

• New: indirect or reserved rights of 

control are probably enough

WHO’S AFFECTED?

• All employers—union and non-union

• All industries—especially those depending 

heavily on contingent workers and 

contractors

• Potentially, all business models/relationships

OPEN QUESTIONS

• Just how much emphasis on 

reserved control?

• Surely, reserved and potential 

control is not enough by itself?

• NLRB concedes there will be 

plenty of confusion about who 

the “employer” is (and with 

respect to  what terms and 

conditions)
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SOME THINGS YOU CAN DO

• Revise Agreements / Policies

– Modify provisions that reserve control 

over employment terms and 

conditions or dictate manner and 

method of the work performed

• Analyze Insurance Issues

– Provide for indemnification (or EPLI) 

to cover breaches or behavior 

resulting in joint employer liability

SO, WHAT’S 

NEXT?

53

(RE-) EXPANSION OF WEINGARTEN

• Weingarten Rule: Employee may have a 

union representative present during an 

investigatory interview that the employee 

reasonably believes could lead to discipline.

–Weingarten doesn’t apply to me because   

I am a non-union employer, right?

–Rule since 2004, but . . .
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(RE-) EXPANSION OF WEINGARTEN

• Board has flip-flopped 4 times since 1975 on 

whether Weingarten applies outside of 

unionized settings

–GC is looking for cases in the non-union 

environment

–Already expanded remedies for 

Weingarten violations in 2015

–Stay tuned . . .

NLRB GC’S LATESTAGENDA

• Company email access for 

unionizing purposes

• Misclassification of independent 

contractors as ULP’s

• English-only policies = 

QUESTIONS?
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THANK YOU!

Tim Rybacki

Littler Mendelson, P.C.

615-514-4125

trybacki@littler.com


