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Social Media is Everywhere! 

There are now more than 400 social 

media sites!   

 

Social Media is Everywhere! 

Your everyday employment decisions 

are public now. 
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 In April 2014, an international law firm released a 

global survey on social media (110 employers): 

 More than 70% of employers took disciplinary 

action for misuse of social media (up from 

35% in 2012); 

 90% of employers use social media for 

business purposes; 

 Nearly 80% reported having a social media 

policy in place (up from 68.9% in 2012). 

Misuse of Social Media  

is on the Rise 

Employment Decisions Based 
on Social Media 

What Are Employers Being Sued For? 

 Discrimination; Harassment 

 Retaliation 

 Anti-union animus 

 Disclosure of confidential  
information 

 Invasion of privacy 

 Defamation 

 Violations of HIPAA, FMLA 

 Negligent hiring, retention or supervision 

 First Amendment/Freedom of Speech 

Employment Decisions Based on 
Social Media – Factors to Consider 

 Was the post work-related or personal? 

 Related to a social or political issue?   

 Directed at other employees or other specific 
individuals?   

 So egregious as to lose legal protections? 

 Did it have an adverse impact upon the work place?   

 Was it created and distributed during work time or off-
duty?  

 Made pursuant to work duties? 

 Was it distributed with a personal device or the 
employer’s equipment? 
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Employment Decisions Based on 
Social Media – Factors to Consider 

 The lawfulness of an employer’s policy: 

 Does the policy restrict or chill protected 
employee speech and association under 
applicable law? 

 Is the policy mandatorily negotiable with 
the union representing employees subject 
to the policy? 

 Whether an employee has enforceable privacy 
protections against employer access to a social 
media page or the right to be free from employer 
surveillance.  

NLRB and Social Media! 

The NLRB is more active in the social media arena 

than any other regulatory agency. 

--  Broad social media policies can violate Section 

7 rights under the NLRA where they would 

prohibit discussions of terms and conditions of 

employment, working conditions, criticism of the 

company or its supervisors, etc. 

 

Recently, The NLRB Has: 

 Invalidated a policy prohibiting employees from 

making statements that “damage the Company, 

defame any individual or damage any person’s 

reputation.” 

 Found that a company’s policy of requesting 

participants in an internal investigation to keep the 

investigation confidential was unlawful. 

 Found that a policy requiring employees to be 

“courteous, polite, and friendly to customers” to 

be overbroad and invalid.   
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March 18, 2015 

 General Counsel of the NLRB (Richard F. 

Griffin , Jr.) issued a Memorandum to All 

Regional Directors, Officers-in-Charge 

and Resident Officers 

 Subject—Report of the General Counsel 

Concerning Employer Rules 

 Length—30 Pages 

 Impact—Significant!! 

GC’s Report  

 Divided into two parts 

 The first part compares rules that were 

found unlawful, with rules that were 

found lawful 

 The second part discusses rules from a 

settled Wendy’s International LLC 

case. 

Lawful or Unlawful? 

Employees should be aware that statements posted 

electronically (such as online message boards or discussion 

groups) that damage the Company, defame any individual or 

damage any person’s reputation, or violate the policies outlined 

in the Employee Agreement, may be subject to discipline, up to 

and including termination of employment. 

Costco Wholesale Corp., 358 NLRB No. 106 (Sept. 7, 

2012)  

UNLAWFUL 
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Lawful or Unlawful?  

Always be fair and courteous to fellow associates, customers, 

members, suppliers, or people who work on behalf of 

[Employer].  Also, keep in mind that you are more likely to 

resolve work-related complaints by speaking directly to your co-

workers or by utilizing our Open Door Policy than by posting 

complaints to a social media outlet. . . .  

 

In re Walmart, Case 11-CA-067171 (May 30, 2012)  

LAWFUL 
 

Lawful or Unlawful? 

. . . Nevertheless, if you decide to post complaints or 

criticisms, avoid using statements, photographs, video, or 

audio that reasonably could be viewed as malicious, 

obscene, threatening, or intimidating, that disparage 

customers, members, associates, or suppliers, or that might 

constitute harassment or bullying.   

 

In re Walmart, Case 11-CA-067171 (May 30, 2012)  

LAWFUL 
 

Lawful or Unlawful? 

. . . Examples of such conduct might include offensive posts 

meant to intentionally harm someone’s reputation or posts that 

could contribute to a hostile work environment on the basis of 

race, sex, disability, religion, or any other status protected by 

law or company policy. 

 

In re Walmart, Case 11-CA-067171 (May 30, 2012)  

LAWFUL 
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Lawful or Unlawful? 

Disparaging comments about the 

employer through any media, including 

online blogs, other electronic media or 

through the media are prohibitted” 
 

UNLAWFUL 

Lawful or Unlawful? 

A rule prohibiting employees from using the employer’s logo, 

trademark, or graphics, or photographing or videotaping the 

employer’s premises. 

 

Giant Food LLC, Cases Nos. 05-CA-064793, 05-CA-

65187, 05-CA-064795 (March 21, 2012) 

UNLAWFUL 
 

Policy Disclaimers 
(May or May Not Save You) 
 “This policy is not intended to interfere in any way 

with any applicable federal, state or local law.” 

 No guarantee that a disclaimer will save an 

otherwise unlawful policy. 

 Putting it in the policy will not hurt you, and may 

save you. 
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So What Should Employers 
Do? 

 Draft social media policies that are consistent with 

and incorporate other company policies 

 Think twice before firing or disciplining for social 

media activity 

 Evaluate whether other employees are involved 

 Talk to your legal counsel 

 Be wary when posts are expressions of opinion 

Job-Related Social Media Use 

 Who owns an employee’s social 

media account? 

 Who owns its friends or followers? 

 Who owns the username and 

password? 

 

PhoneDog vs. Kravitz 

Dispute over ownership of Twitter 

Account and list of followers 
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PhoneDog vs. Kravitz 

 The employer claimed that it “owned” the former employee’s 
list of 17,000 Twitter followers and that the employee’s 
continued use of his Twitter account and that list of followers 
was, among other things, a misappropriation of trade secrets.   

 The Twitter account was initially created by the employer for its 
Editor-In-Chief, Noah Kravtiz, to write product reviews and post 
and link blog entries with the goal of increasing traffic to the 
PhoneDog website and increasing PhoneDog’s advertising 
revenues.   

 For four years Kravitz maintained the Twitter account himself, 
using his own password. 

PhoneDog vs. Kravitz 

 When the employment relationship ended, PhoneDog asked 
Kravitz to turn over control of the account and he refused.   

 He changed the Twitter handle from “@PhoneDog_Noah” to 
“@noahkravitz” and kept using the account with its 17,000 
followers. 

 PhoneDog argued that this was akin to stealing a customer list, 
even though the follower list is public.   

 The Court denied Kravitz’s motion to dismiss and allowed the 
misappropriation claim to go forward – suggesting that the 
employer may have a claim to legal ownership of the Twitter 
account and its list of followers.  

 

Eagle vs. Morgan, et al. 

Dispute regarding employer locking 

an employee out of her LinkedIn 

account upon termination 
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Eagle vs. Morgan, et al. 

 The employer, Edcomm, Inc., and former employee are 
litigating the question of who owns a Linked-In account.   

 Dr. Eagle created her Linked-In account in 2008 to 
promote Edcomm, further her reputation in her industry, 
connect with family, friends and colleagues, and build 
social and professional relationships.   

 In 2010, Edcomm was purchased by another company 
and Eagle’s employment was subsequently terminated 
by the purchasing company.   

 Prior to this, Edcomm knew Dr. Eagle’s Linked-In 
password because she also used it to help maintain 
Edcomm’s Linked-In page.   

Eagle vs. Morgan, et al. 

 On the day of her termination, someone at Edcomm changed 
Eagle’s LinkedIn password and changed the page so that 
people searching for Dr. Eagle would be directed to a page 
displaying the name and photo of the company’s new CEO, but 
Dr. Eagle’s honors, awards, recommendations and 
connections.  

 Eagle filed an eleven-count Complaint against Edcomm 
alleging, among other things, that the company’s actions in 
commandeering her LinkedIn account violated the Computer 
Fraud and Abuse Act and the Lanham Act. 

 Court awarded summary judgment in Edcomm’s favor, finding 
that Eagle had failed to produce evidence of cognizable 
damages for her CFAA claim and had failed to establish a 
genuine issue of material fact as to the “likelihood of 
confusion” element of her Lanham Act claim. 

  

 

Control Your Social Media 

 If your employees maintain accounts on 

behalf of the employer, you need to address 

ownership issues. 

 Written social-media-specific agreements.  

 The employer should create/register the 

account.  

 Change the password when employees 

leave.  
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Social Media Legislation 

 States are rapidly adopting laws that prohibit 

employers from asking for social media passwords 

 Tennessee—as well as California, Delaware, 

Illinois, New Jersey and Michigan  

 Arkansas, Colorado, Nevada, New Mexico, 

Oregon, Utah, Vermont and Washington 

 Some of the laws apply to students at public 

colleges and universities 

 

 

Social Media:  Good News 

 Maliciously false statements about  

    the employer or its employees 

 Threats of violence 

 Unlawful discrimination 

 Unlawful harassment 

 Disclosing trade secrets 

 Disclosing confidential personal  

    information about customers/ 

    patients/students 

 

 

TAKEAWAYS 

 When social media issues hit home, think about: 

 The comment’s content 

 Source(s) of information 

 Which policies may be implicated 

 Potential effects on employee morale 

 Potential public relations implications 

 Potential liability 

 For the post itself 

 For the disciplinary action 
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Questions? 


